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December 3, 2018

The Honorable Richard J. Leon

Senior Judge

U.S. District Court for the District of Columbia
333 Constitution Avenue N.W.

Washington D.C. 20001

Dear Judge Leon,

My name is Teresa Dickinson, and | am the owner of Melrose Pharmacy, an independent pharmacy in
Phoenix, AZ. | am also the president of Pharmacists United for Truth and Transparency (PUTT), a
coalition of more than 1,200 independent and community pharmacies across the U.S. | am writing on
behalf of my organization and small business pharmacy owners everywhere to express our full opposition
to the CVS-Aetna merger. We are greatly encouraged to know you are carefully considering the merger
of these two excessively large corporations that together control a disproportionate share of the healthcare
marketplace.

Sir, you mentioned feeling as though you are “in the dark” with regard to the merger. We promise you
are, as are most Americans about the true nature of the pharmacy benefit manager (PBM) industry. CVS,
along with Express Scripts and OptumRXx, control nearly 80% of all prescriptions filled in the U.S. All 3
are either owned, or poised to be owned, by extremely large health insurance companies who also seek to
control and serve as the gatekeeper between patients and pharmacy, medical providers and other sectors
of the healthcare system.

Here are some things you may not know about CVS:

e To comply with federal requirements to complete the merger, Aetna sold its Medicare Part D
business to WellCare Health Plans, Inc. What was not reported is that Wellcare uses CVS
Caremark, CVS’ in-house PBM, to administer the Medicare Part D portion of its business.
As CVS is already the largest holder of Medicare Part D business, the sale of Aetna’s Medicare
Part D business to WellCare only served to maintain CVS’ market share and render the point of
the spin-off useless.

e CVS owns retail pharmacies that compete with the other pharmacies in the pharmacy networks it
creates through its PBM business. While it should be flagged as a huge conflict of interest to
allow the architect of a patient’s pharmacy benefits plan to also provide plan prescriptions, CVS
both fills plan prescriptions through its own massive retail chain, mail order and specialty
pharmacies AND uses its proprietary platform as the plan designer to steer patients
through financial incentives or misleading fear tactics into its stores or mail order
programs. CVS defends this practice by claiming it maintains a “firewall” between its
pharmacies and its CVS Caremark PBM, yet CVS routinely “markets” independent pharmacy
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patients with official letters stating that if the patient doesn’t switch to a CVS pharmacy his/her
medication cost share will increase. CVS also offers “deals” such as lower prescription copays to
incentivize patients to switch to a CVS pharmacy, but strictly prohibits other pharmacies from
doing so under threat of legal action.

CVS has been the subject of some states’ investigations into questionable pricing practices,
especially with regard to Medicaid managed care. An investigation in Ohio, extensively covered
in The Columbus Dispatch since January 2018, found the State of Ohio was charged some $225
million over and above the average price for Medicaid prescriptions while reimbursing other
pharmacies at, or very often below, cost. The below-cost reimbursements hit small independent
pharmacies hardest, and drove many to the brink of closure while CVS defended this “spread
pricing tactic” by publicly stating in the media that they paid small business pharmacies
more than they paid themselves. The findings resulted in the termination of CVS’ contract.
Similar investigations are underway in Arkansas and Pennsylvania. Enclosed with this letter are
several examples demonstrating the extent to which CVS absolutely does NOT pay small
pharmacies more than it pays itself.

Earlier this year the State of Kentucky fined CVS $1.5 million for 454 violations related to
pharmacy reimbursement claims processing, including 38 violations in cases where
Caremark provided inconsistent or inaccurate information to the state’s Department of
Insurance. PBMs like CVS are not required to be transparent in their reimbursement or other
business practices, citing “trade secrets” and “proprietary information” that allow them to
maintain a veil of secrecy on all aspects of business, including information that is critical to
pharmacies attempting to serve patients in CVS plans.

CVS Caremark negotiates and keeps millions of dollars in drug manufacturer rebates,
cultivating what has become an accepted industry practice that results in inflated and
purposely non-transparent drug pricing. Drugmakers point to rebates as the main reason why
drug prices continue to increase yet CVS justifies this practice by claiming itself - not the patient,
health plan sponsor or the dispensing pharmacy - as the buyer and therefore entitled to the rebate.
The “rebate effect” was first made public in 2016 during the Epipen pricing scandal when Mylan
CEO Heather Bresch pointed to the need to pay PBMs exorbitant rebates in order to have Epipen
included on drug plan formularies. Included with this letter is an illustration of how PBM rebates
drive up the price of Epipens, and by extrapolation, other drugs for which CVS and its fellow
PBMs exact rebates.

At the same time, CV'S disallows the copay assistance drug makers offer low-income patients
who need expensive specialty medications for conditions such as multiple sclerosis, rheumatoid
arthritis, cancer, HIV and hepatitis to count toward those patients’ annual deductible. Lower-
income patients are penalized and end up paying more for their medications, without the benefit
of the prescription benefit plan they pay for each month.
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e CVS s one of the worst offenders in mandatory mail order pharmacy, a program that
purports to save patients money but has consistently been found to cost health plan sponsors
MORE while contributing to millions of dollars annually in damaged, unwanted and otherwise
wasted medications. PUTT, along with the National Community Pharmacists Association and
numerous state pharmacy associations, works to alert consumers and their employers to the
dangers of subscription-model pharmacy programs such as CVS Maintenance Choice, which is
sold to insurance plan payers as a cost-savings model but requires that members receive their
medications exclusively by mail. These programs are notoriously difficult for patients to opt out
of -- if they are allowed to opt out at all -- and almost always result in patients bringing months of
unused “maintenance” medications to their local pharmacies that they hope can be recycled but
which in reality must be destroyed (medicine is not “recyclable”). A patient backlash against
mandatory mail order pharmacy has also begun, spearheaded by moms such as Loretta Boesing,
whose son received a liver transplant at age 2 and who now depends on immunosuppressants to
keep his body from rejecting the transplant. Heat-damaged medications from the Boesing’s
mandatory mail order plan (administered by CVS) sent her son into liver rejection and has made
Mrs. Boesing an outspoken advocate against CVS and mail order pharmacy.

e On or about October 26, 2017 -- just 5 weeks prior to announcing its intended purchase of Aetna
on December 3, 2017, CVS drastically cut reimbursements to independent and community
pharmacies across the U.S. These cuts marked the third time in 12 months reimbursements had
been cut and were made without any kind of prior notice to network pharmacies. CVS attributed
these cuts to “a computer glitch” but refused to reimburse pharmacies at the pre-Oct. 26 rate
during the period it claims reimbursements were accidentally cut. CVS later walked back the
“computer glitch” excuse but pharmacies were left to shoulder the extra expense of medications
and effectively subsidized their patients’ health plan costs until well into 2018.

e Adding insult to injury, CVS followed up these deep 4th-quarter cuts with letters offering to buy
small pharmacies and citing “cuts to reimbursements” as one of the reasons pharmacy owners
would consider selling their businesses to CVS. Enclosed with this letter are news articles that
document this “squeeze and buy” practice, and as | write this, three community pharmacies - one
in Connecticut and two in Central California - sold their practices to CVS, citing an inability to
keep their doors open due to aggressive reimbursements cuts.

Your Honor, these are just a few examples of why independent and community pharmacies are
vehemently opposed to the merger between CVS and Aetna. | promise there are many more reasons
beyond those listed here.

You may be wondering why, if it’s so difficult for a small business pharmacy to work within the CVS
pharmacy benefits plan network, any of us would choose to do so. The reality is, if we are to have
patients to serve we are forced to sign contracts with CVS. This goes for the two other PBM giants
Express Scripts and OptumRx. These 3 PBMs alone hold nearly 80% of the covered lives in the U.S. and
as such are our primary access to patients. The contracts we are offered are “take it or leave it” - if we
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want to have patients to serve we must take the contract as presented. We are in a caregiving profession
and we wish to serve, so we take the contracts because we have no alternative.

Your Honor, we cannot understate the degree to which the giant corporate PBMs have abused the trust
and goodwill of patients, consumers, taxpayers, medical providers and small business pharmacies. We
speak of small business as the “backbone” and the “engine” of the U.S. economy. Many of us in the
nation’s healthcare system are small businesses who depend on the government to help keep the playing
field level so we can effectively care for our patients and still compete with the mega-corporations.

Our fear is the merger of the nation’s largest pharmacy chain and pharmacy benefits managers with one
of the largest health insurers in the country will result in continued, possibly exacerbated abuse of small
providers that only serve to drive us to the brink of closure and prevent us from being able work in the
profession for which we trained, and took the entrepreneurial risk to serve patients. Our fear is our
patients will be forced to choose between the relationships they’ve had with us for generations and the
seemingly better financial incentives (which in reality are perverse incentives) offered by a conglomerate
who sees them not as people but as little profit centers to be exploited.

To further illustrate our point, enclosed are examples of the business practices mentioned here, including
reports of CVS’ “Squeeze and Buy” tactics; illustrations of how CVS reimbursed pharmacies around the
country between September and November 2018; real-time examples of negative reimbursements from
CVS plans and recent examples of spread pricing that happened in Arkansas and Florida.

Thank you for your consideration of the information provided here. On behalf of the small business
pharmacies who are at the effect of CVS’ anticompetitive business practices, we hope you will rule
against the merger and protect the relationship between patients and their community pharmacies.

Respectfully,

Teresa Dickinson

President and Pharmacy Owner

Pharmacists United for Truth and Transparency
Teresa@TruthRx.org
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1-210-880-1831

Dear-

Ever wondered what your pharmacy business is worth? If so, we should talk.

I'm a pharmacist myself. | know what independents are experiencing right now: declining
reimbursements, increasing costs, a more complex regulatory environment.

Mounting challenges like these make selling your store to CVS Pharmacy® an attractive and
practical option.

| can help you understand what your store is worth.
Whether you’re considering selling right now or in the future, it's simply good business to know the facts.
I can answer all your questions and give you a good idea how much your store is worth.

We'll take care of your patients. You can rest easy knowing we will remain in the same location and
continue to provide the same level of high quality care as you did.

We always need strong professionals.
Our goal is to bring as many of your employees into the CVS Pharmacy family as possible. We provide
competitive salaries and comprehensive benefits.

We can help make the acquisition process easy.
I’ll work with you throughout the process and help you every step of the way. We want to work with
you to maintain the level of service you worked so hard to create.

Why CVS Pharmacy is a comforting choice.
Our reputation for helping people on the path to better health is well known. We were the first national

retail pharmacy chain to stop selling cigarettes. We answered the urgent need for a low-cost epinephrine
auto-injector. Whether it’s questions about drug interactions or lower cost generics, we’re here for your
patients. You couldn’t leave your pharmacy in better hands.

Call me today at 1-210-880-1831 or visit cvs.com/pharmacyvalue to find out more. We can meet at
your convenience, even outside business hours.

You’ve put a lot into your pharmacy. Maybe now’s the time it pays you back.

| look forward to speaking with you soon.

Sincerely
f
;}167’) Z

Abiola Folarin
Regional Director of Acquisitions
You can reach me at 1-210-880-1831.

Evi.::g
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Save up to 57%' on prescriptions by choosing a Preferred Network Pharmacy

155818

You could save
up to 57%

on medications
in 2018!

At SilverScript (PDP), we understand your need to keep out-of-pocket medication costs as low as
possible. To make sure you're getting the best price for your covered drugs, choose a Preferred
Network Pharmacy to fill your prescriptions, and fill 90-day supplies for each Tier 1, 2 and 3
medication you take regularly to save up to an additional 16%.2

Here is what you might save by filling 90-day supplies at a preferred retail pharmacy:

Drug 30-DAY SUPPLY 90-DAY SUPPLY Your Estimated
: Annual Savings for
Tier | standard Pharmacy | Preferred Pharmacy | Preferred Pharmacy | Each 90-day Supply?
Tier 1 $7.00 $3.00 $7.50 $54.00
Tier 2 $20.00 $17.00 $42.50 $70.00
Tier 3 $47.00 $43.00 $107.50 $134.00

ooooooooooooooooooooooooooo

----------------------------

—
cords indicate _that you recently filled your prescriptions at a standard pharmacyTo begin

saving, transfer your prescriptions {6 a eferred pharmacy. You can choos&ffom more than

26,000 preferred pharmacies, including all CVS Pharmacy® locations, CVS Caremark Mail Service_

Pharmacy™? and thousands of regional and local independent pharmacies.

—

Looking for a preferred pharmacy near you? For your convenience, we've included a few preferred
pharmacies near your home on the back of this letter, along with information on how to find more

locations near your home or travel destination nationwide. We've also included simple instructions for
transferring your prescriptions to a new pharmacy.

Y0080_92226_EXP_2018 Accepted



Save at these nearby preferred pharmacy locations:

CVS PHARMACY CVS PHARMACY DECILLION HEALTHCARE
6300 SCIOTO DARBY RD 4610 CEMETERY RD 270 CRAMER CREEK CT
HILLIARD, OH 43026 HILLIARD, OH 43026 DUBLIN, OH 43017
614-529-2604 614-777-5988 614-367-7828

el i

There may be other preferred pharmacies in your area. Visit SilverScript.c:orMM

Locator for a complete list. Look for the <? indicating a preferred pharmacy location. You can also call
SilverScript Customer Care at 1-866-561-9044, 24 hours a day, 7 days a week for assistance. (TTY: 711)

Transferring your prescriptions is easy.

« CVS Pharmacy—Call 1-800-287-1566 (TTY: 711) 9 a.m. to 9 p.m. EST Monday through
Friday, and 10 a.m. to 6:30 p.m. EST Saturday. You can also call or visit a CVS Pharmacy
location near you.

» CVS Caremark Mail Service Pharmacy— Call 1-866-235-5660 (TTY: 711) 24 hours a day,
7 days a week.

* Any local or regional preferred pharmacy- Contact your selected pharmacy directly and
provide them with the name, phone number and location of your current pharmacy.

' 57% savings based on SilverScript preferred pharmacy copays vs. standard pharmacy copays.

Savings may vary by plan, state, drug tier and coverage stage. Call customer care for specific pricing on
your medications.

216% savings based on four 90-day supplies filled at a preferred retail pharmacy compared to twelve 30-day
supplies filled at a preferred retail pharmacy. Savings apply to Tier 1, 2 and 3 drugs in the Initial Coverage
Stage, and may vary by plan and region and for those receiving Extra Help. Similar savings available through
CVS Caremark Mail Service Pharmacy. Savings not available at standard network pharmacies or on drugs in
_Tiers4and5. el , Y. 43 L
3 The typical number of business days after the mail order pharmacy receives an order to receive your
shipment is up to 10 days. Enrollees have the option to sign up for automated mail order delivery.

SilverScript Choice PDP pharmacy network offers limited access to pharmacies with preferred cost sharing
in rural areas of AK and OK. The lower costs advertised in our plan materials for these pharmacies may not
be available at the pharmacy you use. For up-to-date information about our network pharmacies, including
pharmacies with preferred cost sharing, please call Customer Care at 1-866-235-5660 (TTY: 711) 24 hours
a day, 7 days a week, or consult the online pharmacy directory at SilverScript.com.

Your privacy is important to us. Our employees are trained regarding the appropriate way to handle your
private health information.

This information is not a complete description of benefits. Contact the plan for more information. Limitations,
copayments and restrictions may apply. Benefits, premiums and/or copayments/ coinsurance may change
on January 1 of each year. You must continue to pay your Medicare Part B premium.

The formulary and/or pharmacy network may change at any time. You will receive notice when necessary.

SilverScript is a Prescription Drug Plan with a Medicare contract offered by SilverScript Insurance Company.
Enrollment in SilverScript depends on contract renewal.

©2017 SilverScript Insurance Company. All Rights Reserved.



CVS’ PBM (Caremark) consistently pays its own CVS retail
pharmacies more than it pays other independent pharmacies.
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PBM UNFAIR BUSINESS PRACTICES

CVS Caremark (the CVS PBM) routinely profits
through the use of SPREAD PRICING.
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FEDERAL TAX DOLLARS USED AGAINST INDEPENDENT PHARMACIES
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FEDERAL TAX DOLLARS USED AGAlNST INDEPENDENT PHARMACIES
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FEDERAL TAX DOLLARS USED AGAINST INDEPENDENT PHARMACIES
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FEDERAL TAX DOLLARS USED AGAINST INDEPENDENT PHARMACIES
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FEDERAL TAX DOLLARS USED AGAINST INDEPENDENT PHARMACIES
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BUSINESS
INSIDER

WHAT CVS IS DOING TO MOM-AND-POP PHARMACIES
IN THE US WILL MAKE YOUR BLOOD BOIL

*CVS Caremark, the in-house pharmacy benefit manager for CVS, has been accused of

Linette Lopez = ~ iy S
squeezing small pharmacies, driving some out of business.

March 30, 2018

eLawmakers in Arkansas and Ohio have been quick to pass laws designed to end this by
demanding higher transparency or regulatory oversight.

*CVS is also trying to buy up small pharmacies, which is much easier to do if they're going
out of business.

The short version of what happened to CVS in 2018 is this: The company got too greedy,
and then it got caught.

In its greed, the company squeezed independent mom-and-pop pharmacies. The
squeezing wasn't being done by the part of CVS you buy dental floss from or visit to pick
up a prescription, though it's not unrelated. It's a behind-the-scenes business known as a
pharmacy benefit manager, which manages payments between insurers and pharmacies
and drug companies.

The mom-and-pop pharmacies say CVS' in-house pharmacy benefit manager, CVS
Caremark, slashed reimbursements for medications sold to their patients on Medicaid. At
the same time, they say, it was reimbursing CVS pharmacies at much better rates. With
some of them on the verge of going out of business, these pharmacies have rallied
lawmakers — both Democrats and Republicans —to put an end to this.

So now CVS faces a tide of resistance to the way it deals with smaller rivals. Already,
Arkansas legislators have passed a law aimed at curbing this behavior. This is new
regulation in a Republican-dominated state. That's how bad things looked to the
lawmakers.



Ohio is forcing PBMs to disclose more about the way their pricing and contracts work.
Mom-and-pop pharmacists in states like Texas and Kentucky are realizing they have a CVS
problem on their hands too. Caremark manages payment for Medicaid-managed care
plans in more than 20 states.

This is important because CVS is trying to cut a $68 billion deal to buy a health insurer,
Aetna — a deal that would make it even more powerful and more able to obscure the whys
and hows of pricing all through the healthcare system.

What's more, CVS isn't the only healthcare company trying to turn into a leviathan. Over
the past few years the largest healthcare companies — including insurers, PBMs, hospitals,
and drug companies — have been combining in what is known as vertical integration, or
mergers between companies in the same industry whose businesses don't directly
compete.

They say this is an effort to create efficiency in the healthcare system. What CVS has shown,
though, is that this kind of integration can actually get companies drunk on pricing power,
and create monopolistic monsters.

In Arkansas

To their credit, once legislators in Arkansas figured out what was happening to local
pharmacies, they moved at blinding speed.

The state legislature nearly unanimously passed a bill designed to curb this behavior from
PBMs on March 14.

The situation had gotten desperate, fast. The way mom-and-pop pharmacists tell it, CVS
started bringing the pain at the beginning of 2018. Suddenly, reimbursement rates for
Medicaid plummeted at the same time drug prices for Medicaid started rising. So in the
beginning of February, Arkansas Attorney General Leslie Rutledge started investigating the
matter.

"The amount paid to the pharmacy was less than half of what was being charged to the
plans," Scott Pace, of the Arkansas Pharmacists Association, told Business Insider.

Pharmacists in Arkansas, for example, say:

eFor a Fentanyl Patch 100, CVS pharmacies were reimbursed $400.65 while mom-
and-pop pharmacies were reimbursed $75.74.

eFor Amoxicillin, CVS pharmacies were reimbursed $35.92 while mom-and-pop
pharmacies were reimbursed $12.21.

*For even something as simple as Ibuprofen, CVS pharmacies were reimbursed
$5.86 while mom-and-pop pharmacies were reimbursed $1.39.

Sometimes, the pharmacists say, they weren't reimbursed enough to cover the cost of
filling the prescription. These aren't the only ones, to be clear. Business Insider has seen a
long list of alleged disparities like the ones above.

CVS, for its part, denies that it is squeezing the mom and pops. Business Insider sent the
above examples to the company, and its spokeswoman Christine Cramer said they were
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patently wrong. However, she also said the pharmacists
were “cherry-picking" reimbursements that look especially
bad.

"The facts are that on an aggregate basis, we reimburse
independent pharmacies at a higher rate than larger
regional and national chains," she said.

"CVS Caremark considers local, independently owned
pharmacies to be important partners in creating our
pharmacy networks, and in fact, independent pharmacies
account for nearly 40% of our network," she added.
"Furthermore, we reimburse our participating network
pharmacies, including the many independent pharmacies
that are valued participants in our network, at competitive
rates that balance the need to fairly compensate
pharmacies while providing a cost-effective benefit for our
clients.”

This response did not jibe with what legislators, patients,
and pharmacists were seeing on the ground, though.

Out of a $50 drug, for example, say $22 was paid to the
mom and pop, the rest went to

CVS —to its PBM. At the same time, patients looking at how
much a drug cost their health plan in their explanation-of-
benefits portal would show a price of, say, $100.

"The numbers were stark," Pace said.

So until this was all figured out, people who bought medicines at their local pharmacies in
Arkansas (and Ohio) didn't know that their neighbors were getting screwed. They also

didn't know that, as their local pharmacists were getting squeezed, CVS was waiting in the
wings, sending out letters offering to buy the very mom-and-pop shops it was forcing out

of business.

One pharmacist, Rick Pennington of Lonoke, Arkansas, said that if it weren't for his business
mailing a generic erectile-dysfunction pill to nine states, he'd be out of business.

“When you look at who's controlling the money and who has the leverage, it's the PBMs
who have control," Pace told Business Insider. “These folks are trying to get more integrated
into the healthcare system, and so far we've seen that means patients lose. Next, they'll buy
a hospital and be an HMO. | think that's bad for patient choice.”

He added: "It's not a free market because there is no transparency on pricing."
CVS, however, denies coordination between its PBM and its pharmacies.

"Our retail business has engaged in acquisition activity and outreach to other pharmacies
since well before CVS and Caremark merged, and, in fact, the communications materials
related to this activity has been relatively unchanged over the years," Cramer said. "Any
retail acquisition activity is completely unrelated to, separated from, and not coordinated in
any way with the PBM business' management of its pharmacy network."

In Ohio




The story for pharmacists in Ohio is a bit different. There, some have viewed CVS as
problematic for years, but instead of seeing reimbursement rates plunge, legislators and
pharmacists said they've been moving up and down like crazy since around 2015. By
October or November of last year, gross annual margins for Medicaid payments to mom
and pops were going below zero, and pharmacists were losing money on most drugs sold.

"Because those rates are set arbitrarily you're set up for a roller-coaster ride," Antonio
Ciaccia of the Ohio Pharmacists Association said in a phone interview with Business
Insider. "No one expects to get rich off Medicaid ... but if you sat down with a pharmacist
that was willing to tell you, 'Here's what | was getting paid,' you could match it up with state-
utilization data and see the spread and how significant the loss was ... That's what kind of lit
everything up in Ohio."

There was also the suspicion that Medicaid was being overcharged. One legislator, after
being briefed on what was going on by Ohio's Medicaid agency, said simply,

"We're getting hosed."

And of course, CVS sent those letters

Catamaran Integration Has Driven . soliciting acquisitions. One came on
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Brad Miller, Rosenberger's press secretary,
said this was something his boss had been
looking into for years.

—_— "In order to be responsible stewards of
taxpayer dollars, you must have access to
reliable and accurate data," he said.

"Around the state, we are seeing the negative impact the current system is having on local,

independent pharmacies, many of which have been forced to close in recent years. This, in

turn, reduces patients' treatment options and access to care. Having access to this data will
go a long way toward lowering prescription-drug costs for patients and employers, as well
as help reduce the burden on Ohio taxpayers.”

Ciaccia told Business Insider that during the three years CVS has been engaging in this
behavior it has gained 68 pharmacies in the state. Its competitor Walgreens added only

two locations over the same period.

"We are done messing around in Ohio," he said. "This system is completely broken ... It is
layered and layered with conflicts of interest. | don't care who the PBM is."

What a tailor can do!



| PRESCRIPTION DRUG PRICES =

REP. BUDL)Y CARTER
R-Georgia, 1st District

PBMs have all sorts of tricks up their sleeves to make money not just from pharmacists but
also from insurers and drug companies — basically anyone involved in getting medicine to
you.

Here are a few of their greatest hits:
*They can make money (as we've seen here) off the spread between what they
pay pharmacists and what they charge your insurance plan.

eThey have gag orders on pharmacists, so your pharmacist can't tell you whether
it's actually cheaper for you to use plain old cash to buy a drug that isn't part of
your healthcare plan. (Note, the fact that there might even be a cheaper
alternative challenges the PBMs' claim that they save money for their clients in the
first place.)

eThey get reimbursements from pharmaceutical companies. The fatter the rebate,
the more likely they'll include a company's drug in a client's (your) managed-care
plan, but they don't have to share that reimbursement with the client (you). They
can keep some and negotiate rebates for themselves. They can collect all kinds of
administrative fees and other types of fees from drug companies too.

We've been learning about this slowly. Three PBMs — CVS Caremark, Express Scripts, and
UnitedHealth Group — control about 70% of the US market, and they guard their secrets
zealously. Recently, though, the news site Axios published
a contract template for Express Scripts. No two contracts
are alike, and Express Scripts grumbled that the one
Axios published (which was rife with loopholes to make
Express Scripts money at every turn) was old and
irrelevant.

Yet the company demanded that DocumentCloud, where
the contract was posted, immediately take it down, citing
copyright infringement.

This "Oh it doesn't matter to our business — but DON'T
TOUCH THAT!" response is trending in PBM world.

For example, earlier this month the US Senate introduced
the Patient Right to Know Drug Prices Act, which would
ban the so-called gag clauses mentioned above (as

Savannah, Brunswick, Waycross Arkansas lawmakers did in their bill).

The Pharmaceutical Care Management Association, the
PBM lobby, responded to that by saying:

"We support the patient always paying the lowest cost at
the pharmacy counter, whether it's the cash price or the copay. This is standard industry
practice in both Medicaid and the commercial sector. We would oppose contracting that
prohibits drugstores from sharing with patients the cash price they charge for each drug.
These rates are set entirely at the discretion of each pharmacy and can vary significantly
from drugstore to drugstore.”

Sounds as if they're for it, right? Wrong. Here's the next sentence.

"Fortunately, to the degree this issue was ever rooted in more than anecdotal information, it
has been addressed in the marketplace."

So which is it, guys? Do you think transparency is important and support patient rights — or
are you going to fight this bill?



It's a simple question. And it's easy to see the answer.

Rep. Buddy Carter, a Georgia Republican, introduced the Prescription Transparency Act to
the US House of Representatives this month. It does basically the same thing as the Senate
bill, and, as the only pharmacist in Congress, he knows he's facing a street fight from the
PBM lobby.

"They spent $600,000 against me when | first ran for office three years ago to try to get me
defeated, and over the past few years we've seen them ramp up their political activity,"
Carter told Business Insider. He's also noticed that legislators in Washington are finally
waking up to the urgency of this situation. There have been hearings about drug pricing in
both houses, and Scott Gottlieb, the commissioner of the Food and Drug Administration,
has come out swinging especially hard, saying that the PBMs sit at the top of a "rigged
system.”

"We've seen some companies that dropped the PBMs such as Caterpillar and they've been
able to control drug prices," Carter said in a phone interview. "Right now the focus is on
prescription drug pricing, and the most impact we can have on pricing is to have control on
transparency from the PBMs.”

If you believe that, you should also believe taking that control won't be easy. Once we do,
though, it may change the way you look at what our healthcare is trying to become.

Reprinted with permission from Linette Lopez, Business Insider
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State hits CVS pharmacy benefit company with $1.5
million fine

Deborah Yetter, Louisville Courier Journal ~ Published 6:34 p.m. ET July 9, 2018 | Updated 4:36 p.m. ET July 10, 2018

L al? e A This story has been updated to include comments from CVS Caremark.
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[ —— s | Kentucky has hit a national pharmacy benefit management company with a $1.5 million fine, finding that
N . e Caremark PCS Health, an affiliate of drugstore chain giant CVS, committed hundreds of violations in

- e e s processing claims of individual pharmacies.

- ST -

The state Department of Insurance also put on probation for one year the company that dominates Kentucky's
(Photo: Kwangmoozaa, Getty Medicaid prescription drug business, processing most of the pharmacy claims for the $11 billion-a-year
Images/iStockphoto) government health plan for low-income and disabled people.

"The department simply does not issue penalties of this nature lightly," said Patrick D. O'Connor 1, the insurance department's deputy commissioner for
policy. "However, we have to ensure companies fully comply with our laws to protect consumers and other businesses."

Related: Health law advocates ask US officials to reject Bevin's Medicaid cuts (/story/news/politics/2018/07/06/bevins-medicaid-dental-vision-cuts-
federal-officials/764262002/)

The department found violations in 454 claims for reimbursement, according to a news release Monday. It also found 38 violations in cases where
Caremark provided inconsistent or inaccurate information to the department, it said.

A Caremark spokeswoman said in an email Tuesday that the company officials are reviewing the terms of the order issued Monday. However, the
company "respectfully disagrees" with the findings and officials are "exploring our options," said spokeswoman Christine Cramer.

She said that CVS Caremark is "committed to fairly reimbursing pharmacies in our network while providing a cost-effective benefit" for clients they serve.

Caremark operates in Kentucky as a pharmacy benefit manager, acting as a middleman in processing prescription drug claims pharmacists file seeking
reimbursement from health plans including Medicaid. The company handles claims for four of the five outside managed care companies that oversee
about $7.3 billion of the state's Medicaid business.

While little known outside the industry, pharmacy benefit companies (/story/news/2018/03/26/kentucky-pharmacists-medicaid-payment-
system/438151002/)have drawn fire in Kentucky from the state's about 500 independent pharmacies, who say the outside companies routinely cut costs
at their expense and refuse to pay them full reimbursement.

"We were losing money on every Medicaid prescription,” said pharmacist Rosemary Smith, who owns six independent drugstores in Eastern Kentucky
with her husband, Luther, also a pharmacist.

Rosemary Smith said the state's enforcement action came after members of the organization she and her husband founded, the Kentucky Independent
Pharmacists Alliance, filed hundreds of complaints with the state, alleging Caremark was refusing to pay them the actual costs of Medicaid prescriptions
they filled.

"This is huge," she said, adding she hopes it will lead to a fairer system for the state's independent pharmacists.

In 2016, Kentucky pharmacists supported successful legislation that allows them to file complaints over how pharmacy benefit managers process claims.
An inveBtigayiao éfesicntidmplaints led to the enforcemert acticn announced Monday, the department said.

https://WWW.COUrIer-journal .com/story/news/ZU15/U //Uv/KentucKy-nnes-cvs-pharmacy-company-miliions-caremark-pes-health/ /69502002/ 12
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Pharm%ﬁ%ﬁfﬁbﬁ%ﬁﬁékers complained the pharmacy benefit companies, as subcontractors to health insurance companies, operated largely in
secret withdiigrkvpeaight.

health%2F769502002%2F)
Pharmacy benefit companies have drawn increasing scrutiny in states including Ohio, Arkansas and Kentucky as their growing power to set prices has
prompted protests from independent pharmacists who say they lack the power and resources of the large drugstore chains.

Smith said she hopes Monday's fine leads to closer scrutiny of the industry she said profits at the expense of community drugstores.
"I think this should set a precedent," she said.

Deborah Yetter: 502-582-4228; dyetter@courierjournal.com; Twitter: @d_yetter. Support strong local journalism by subscribing today: courier-
Jjournal.com/deborahy (http://offers.courier-journal.com/specialoffer?gps-
source=FBL OUJOSEPHG &utm_medium=social&utm_source=social&utm campaign=employeeoffer).

Read or Share this story: https://www.courier-journal.com/story/news/2018/07/09/kentucky-fines-cvs-pharmacy-company-millions-caremark-pcs-
health/769502002/

https://www.courier-journal .com/story/news/2018/07/09/kentucky-fines-cvs-pharmacy-company-millions-caremark-pcs-health/769502002/ 212



q :_\ l) I r_l‘(, ) I 4 I*‘( ) I{l J\I Yol. 6 No. 15 January 12,2018

CVS/Aetna: State Regulators Urged to Investigate CVS Caremark
Reimbursement Cuts, Solicitation Letters, as Part of Aetna Review

State Regulatory Update

Independent pharmacists are urging state insurance regulators - as part of their reviews of the CVS/Aetna merger -
to examine CVS Health’s recent move to slash smaller rivals’ prescription reimbursements and then offer to buy
their stores.

The reimbursement cuts, some of which involved drugs used to treat digestive illnesses and other chronic
conditions, occurred around October 25—five weeks before the December 3 Aetna deal announcement, a dozen
independent pharmacists said. The cuts affected pharmacies in a number of states, including Florida, Kansas,
Maryland, Ohio, Washington, and Wisconsin.

The cuts were both sudden and steep: one pharmacy went from earning $41.63 for selling Metronidazole—an
antibiotic used to treat bacterial infections—to losing $72.27 per sale of the treatment. In another case, CVS-owned
Caremark, the second-largest U.S. pharmacy benefit manager, paid just over 5 percent of the $2,237.08 a pharmacy
spent on Budesonize, a steroid used to treat Crohn’s disease and ulcerative colitis.

“The reimbursement rates in question are established using aggregate information from wholesalers, third party
sources and marketplace intelligence and are subject to change frequently,” a CVS spokesperson said, as part of a
longer statement included below.

Pharmacists allege “squeeze and buy.” The independent pharmacists said in the weeks following the drastic
reimbursement cuts, CVS faxed and e-mailed these same pharmacies solicitation letters asking if they were
interested in selling their businesses to the chain, the nation’s second largest.

“In our fourth quarter, the reimbursements from CVS Caremark were shockingly low,” explained one independent
pharmacist affected by the reimbursement cuts. “We don’t even know if we’ll survive 2018,” the pharmacist added.
“These are crooked games,” said another independent pharmacist. “These are tactics and practices to squeeze
[independent pharmacists] out of the market.”

Two sources present at the exchange also said that during a meeting with a Maryland state insurance regulator and
independent pharmacy representatives around the time of the cuts, a CVS lobbyist assured the regulator that the
reimbursement cuts were simply a computer glitch.

Independent pharmacists urge state regulators to investigate as part of CVS/Aetna probe. CVS Health’s
recent actions demonstrate the vertically-integrated firm’s strategy for bankrupting its smaller rivals, the
independent pharmacists said. They believe that this power will only grow if CVS acquires the nation’s third largest
health insurer, which could provide the company greater leverage to foreclose independent competitors and
establish dominance in the retail pharmacy space.

A move by state regulators to investigate the CVS reimbursement cuts and solicitation letters could impact what
are likely to be already extensive reviews of the proposed Aetna merger. At the very least, CVS’s actions present a
public relations distraction just as the pharmacy chain prepares to present its case to federal and state authorities.
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Although state insurance regulators typically retain broad merger review authority, they have typically focused
primarily on acquirer solvency. However, if independent pharmacists present a strong case that CVS Caremark is
already acting in an anticompetitive manner, it could affect state regulators’—or DOJ antitrust enforcers’—
willingness to permit the company to vertically integrate further up the health care supply chain.

Whether the reimbursement cuts and other independent pharmacy issues are enough to convince the insurance
regulators to ultimately take a hard line on the deal is another question. Although insurance regulators have recently
shown interest in developing legislation to rein in some questionable PBM practices, their jurisdiction over PBMs
such as Caremark is not clear cut. “If PBMs misbehave, it will be on the insurer who contracted their business,”
said Wisconsin Deputy Commissioner of Insurance, J.P. Wieske.

A Closer Look at CVS Health’s Alleged “Squeeze and Buy” Tactics

CVS as business partner and competitor. Caremark, as one of nation’s three dominant PBMs, exercises
substantial power over independent pharmacists’ businesses through reimbursements.

“As the largest third party payer, [Caremark] really controls the fate of our pharmacies to some extent,” explained
one independent pharmacist. “When they dropped payments a few months ago, one drug that costs us $1000, they
were suddenly paying us $25 on a $1100 claim. That’s obviously unsustainable for any business.”

Simultaneously, CVS retail pharmacy is a competitor to the independent pharmacists. “It’s an interesting business
because you, as an independent pharmacy owner, are actually paid by your competitor,” said one independent
pharmacy representative, who requested anonymity for fear of reprisal from CVS. “Plus, your competitor has access
to all of your patient records,” he added.

CVS Caremark can arbitrarily set prices through MAC lists and other fees. PBMs like CVS Caremark
determine reimbursements paid to pharmacies for drugs through Maximum Allowable Cost (or MAC) lists: PBM-
generated lists which set a maximum amount the PBM will reimburse the pharmacies for certain drugs, particularly
generics. MAC lists are different for every pharmacy, even those within the same neighborhood or even next door.

By using MAC pricing, PBMs avoid setting contracted reimbursement rates—meaning such reimbursement cuts
are within the bounds of the contracts the pharmacies have signed with CVS Caremark-administered plans.

MAC pricing is intended to promote competitive pricing by incentivizing pharmacies to purchase the least costly
generic drugs available in the market. However, MAC lists allow PBMs to arbitrarily determine reimbursements to
pharmacies, as a PBM can change its MAC prices for any drug on its MAC lists at any time, and can change the
drugs included or excluded on its lists.

Due to this lack of transparency, pharmacists often do not know how much money they will make on a sale until
the moment they ring up the purchase. “They can put any drug on the list, meaning they can avoid paying us a
contracted reimbursement rate,” said one Maryland pharmacist affected by the October reimbursement cuts.

Most importantly, PBMs are not required to disclose the reimbursements they pay to pharmacies, so there is no way
to determine PBMs’ profit spreads from these drugs. This also means it is impossible to tell whether PBMs are
actually passing savings back to payers.
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CVS letter seeks to acquire independent pharmacies. In the weeks after the October 25 reimbursement cuts,
CVS sent solicitation letters to many of the affected independent pharmacists, urging the pharmacists to consider a
sale to CVS. In one letter, Shane Stockton, a CVS Regional Director of Acquisitions, writes that as a pharmacist
himself he knows “what independents are experiencing right now: declining reimbursements, increasing costs, a
more complex regulatory environment.”

“Mounting challenges like these make selling your store to CVS Pharmacy® an attractive and practical option,”
the letter continues.

The letter goes on to assure the small business owners that CV'S will take care of their patients, will stay in the same
location, will bring on as many employees as possible, and that the representative will work with the owner to
“make the acquisition process easy.”

Reimbursement cuts and letters suggest “squeeze and buy” approach. To be sure, prospecting letters are
nothing new, and CVS has long attempted to buy out independent pharmacies. “It has been going on forever,” said
one independent pharmacy representative. “They’re a business partner, privy to all your information—then they’ll
turn around and use that information to say—hey, if you’re looking to sell, here we are.”

But the timing of the drastic reimbursement cuts and prospecting letters suggests a “squeeze and buy” approach,
said independent pharmacists and industry experts. “They’re underpaying us and forcing customers out of our
pharmacies—and of course paying themselves, at CVS, much more on a different contract, mind you—and it’s
working to put many of our stores out of business,” said one pharmacist.

Ultimately, what is at stake is service and patient choice, said another independent pharmacist. “There are 22,000
independent pharmacists [in the U.S.] and 10,000 CVS stores,” he explained. “CVS is saying you can’t go to Bob
or Joe’s pharmacy, you need to go to ours. Patients would get the best care by having the most choice, so patients
are the ones being hurt here. And try calling your local CVS, and then try calling your independent pharmacist. I
bet you can guess where you’ll get the better service.”

In meeting, CVS represented reimbursement cuts as a “computer glitch.” Around the time of the first
reimbursement cuts, Maryland Pharmacists Association executive director Aliyah Horton and other independent
pharmacy representatives were present at a meeting with CVS lobbyists and representatives of the Maryland
Insurance Administration.

At the meeting, the CVS lobbyists assured the Maryland insurance regulator that the reimbursement cuts were a
computer glitch, according to Horton and another independent pharmacy representative who confirmed the
exchange. Later, however, CVS apologized to the independent pharmacy representatives and retracted their
comment about the computer glitch.

CVS comment. A CVS spokesperson declined to comment on the computer glitch claim. In a statement, the
spokesperson said:

“CVS Caremark is focused on providing our pharmacy benefit management clients with opportunities to improve
health outcomes for their members, while also managing costs. We reimburse our participating network
pharmacies, including the many independent pharmacies that are valued participants in our network, at competitive
rates that balance the need to fairly compensate pharmacies while providing a cost-effective benefit for our clients.
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In fact, we typically have more than 20,000 independent pharmacies included in a preferred network chosen by a
benefit plan.

The reimbursement rates in question are established using aggregate information from wholesalers, third party
sources and marketplace intelligence and are subject to change frequently. Wholesalers do not provide PBMs
with access to individual pharmacies’ acquisition costs at a drug level. We have a well-established appeals process
for network pharmacies regarding reimbursement, and our responses to those appeals comply with all applicable
laws.

CVS Caremark remains committed to providing our PBM clients and their members with a broad network of
pharmacies that includes local, independent pharmacies. Our PBM business and network management is completely
unrelated to our CVS Pharmacy retail business’ acquisition program, and we maintain stringent firewall protections
between our retail and PBM businesses.”
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. PHARMACISTS UNITED FOR TRUTH AND TRANSPARENCY

A Look Back at Efforts to Curtail PBM Power 2017-2018

2017

oCVS, OptumRx make deepest cuts to reimbursements yet in 2017

*Cuts are unannounced, take place nationwide, and leave
OCTOBER Independent pharmacy scrambling and in crisis. PUTT receives

word of cuts from members across U.S

ePharmacists Society for the State of New York (PSSNY) reaches

out to CVS Caremark for series of calls that ultimately resulted

in restoration of reimbursement rates on November 18, 2017. It NOVEMBER |
is not for every pharmacy and every medication, but it is ‘
significant

eCVS/Caremark “restores” reimbursement to pre-October 26 levels for NYS pharmacies but
declines to make pharmacists whole for Oct 26 - Nov 18 underwater reimbursements

*CVS announces intent to purchase Aetna for $69 billion
DECEMBER eUnitedHealthcare announces intent to purchase Davita Medical

Group for $5 billion

ePharmacy reimbursements continue to plummet

2018

eArkansas BCBS and CVS unexpectedly and drastically start
cutting reimbursements to local pharmacies

|
*Maryland Department of Insurance (DOI) is told that cuts to JANUARY
pharmacy reimbursements were the result of a "glitch" |

eMaryland DOl is told later there was no “glitch” - CVS gives a
standard “PR response” to the question of why pharmacy
reimbursement cuts occurred



*Pharmacy owner in Florida accidentally receives "spread” Medicaid MCO showing CVS
made $77/Rx on 2 claims while pharmacy lost $50

*Ohio Pharmacists Association goes to state Medicaid to discuss spread
The Columbus Dispatch begins preliminary investigation of below-cost reimbursement claims
by local pharmacies

*PUTT launches PR campaign to call attention to PBMs' profiteering off local taxpayers in
Florida

eArkansas Attorney General launches investigation into PBM

reimbursements of local pharmacies
FEBRUARY 3
eArkansas Pharmacists Association holds press conference to

announce 250 drugs for which CVS paid themselves more than
independent pharmacies

elowa county jail audit shows major spread for drug purchases between what county was
charged versus what pharmacy was paid (with pharmacy forced to lose money)

*Wave of gag clause/consumer copay clawbacks hits national press - stories appear in The
New York Times, USA Today, Wall Street Journal, CBS New syndicate, Bloomberg, Business
Insider, NPR and several local stations in New York, Florida, Arizona, Pennsylvania, Vermont,
Maine, Massachusetts and other states

*PBM Licensure Act officially signed into law in Arkansas
New York State Assembly and Senate include several PBM
regulation bills in the state budget. Budget passes. Effective
April 1, laws effective immediately:
Eliminate gag clauses in PBM-pharmacy/PSAQ contracts

Prohibit co-pays higher than drug cost and clawbacks.
Standards for fair pharmacy audits

eState of Illinois begins implementing statewide Medicaid
Managed Care despite failed pilot of program in Cook County
that resulted in pharmacy closures and “pharmacy desert”

issues during previous 2 years
N | | _
elowa House Government Oversight Committee held a hearing
' ' to gather information on billing discrepancies and abuses by
PBMs in publicly funded health plans and public entities in
response to efforts from Rep. John Forbes and the lowa

Pharmacy Association




*PUTT releases "PBMs’ Dirty Secret” 1 hour video on how |
PBMs operate

MAY e|llinois passes legislation allowing $10 million for critical

access care pharmacy payments to help independent

pharmacies in rural communities that are struggling because

of the state’s Medicaid managed care rollout and because of |
pharmacy benefit managers |

*PSSNY works with legislature on PBM registration and

licensure bill. Bill is introduced in late May in the Assembly and
mid-June in Senate. It is too late to get any traction before the
session ended on June 21

*PSSNY testifies at New York State Assembly Insurance and Health Committee Hearing on
CVS-Aetna merger

ePennsylvania AG Eugene DePasquale calls for audit of PBMs to bring transparency and
accountability to prescription drug pricing in PA

*Ohio calls for audit of PBM pricing of prescription drugs for state’s Medicaid program

*California Department of Insurance holds hearing on CVS-
Aetna merger with all experts speaking against vertical
integration and its impact on drug pricing, etc.

JULY
eState of Kentucky issues $1.5 million fine to CVS related to

reimbursements for pharmacists

*CVS sues State of Ohio to block release of report on its drug
pricing

eCalifornia Insurance Commissioner asks Dept. of Justice to AUGUST ‘
block CVS Aetna merger




December 12, 2018

The Honorable Richard J. Leon

Senior Judge

U.S. District Court for the District of Columbia
333 Constitution Avenue N.W.

Washington D.C.

20001

Dear Judge Leon,

My name is Catherine Arapis, and I am a member of the Pharmacists Society of the State of New
York, representing over 4,000 pharmacists and students of pharmacy in New York State. I also
work at New London Specialty Pharmacy in New York, NY. I am writing on behalf of PSSNY and
small business pharmacy owners everywhere to express our full opposition to the CVS-Aetna
merger. We are greatly encouraged to know you are carefully considering the merger of these
two excessively large corporations that together control a disproportionate share of the
healthcare marketplace.

Sir, you mentioned feeling as though you are “in the dark” with regard to the merger. We
promise you are, as are most Americans about the true nature of the pharmacy benefit manager
(PBM) industry. CVS, along with Express Scripts and OptumRx, control nearly 80% of all
prescriptions filled in the U.S. All 3 are either owned, or poised to be owned, by extremely large
health insurance companies who also seek to control and serve as the gatekeeper to pharmacy,
medical providers and other facets of the healthcare system.

Here are some things you may not know about CVS:

e To comply with federal requirements to complete the merger, Aetna sold its Medicare
Part D business to WellCare Health Plans, Inc. What was not reported is that Wellcare
uses CVS Caremark, CVS' in-house PBM, to administer the Medicare Part D portion of its
business. As CVS is already the largest holder of Medicare Part D business, the sale of
Aetna’s Medicare Part D business to WellCare only served to maintain CVS' market share
and render the point of the spin-off useless.

e CVS owns retail pharmacies that compete with the other pharmacies in the pharmacy
networks it creates through its PBM business. While it should be flagged as a huge
conflict of interest to allow the architect of a patient’s pharmacy benefits plan to also
provide plan prescriptions, CVS both fills plan prescriptions through its own massive
retail chain, mail order and specialty pharmacies AND uses its proprietary platform as the
plan designer to steer patients through financial incentives or misleading fear tactics into
its stores or mail order programs. CVS defends this practice by claiming it maintains a



“firewall” between its pharmacies and its CVS Caremark PBM, yet CVS routinely "markets”
independent pharmacy patients with official letters stating that if the patient doesn't
switch to a CVS pharmacy his/her medication cost share will increase. CVS also offers
"deals” such as lower prescription copays to incentivize patients to switch to a CVS
pharmacy, but strictly prohibits other pharmacies from doing so under threat of legal
action.

CVS has been the subject of some states’ investigations into questionable pricing
practices, especially with regard to Medicaid managed care. An investigation in Ohio,
extensively covered in The Columbus Dispatch since January 2018, found the State of
Ohio was charged some $225 million over and above the average price for Medicaid
prescriptions while reimbursing other pharmacies at, or very often below, cost. The
below-cost reimbursements hit small independent pharmacies hardest, and drove many
to the brink of closure while CVS defended this “spread pricing tactic” by publicly stating
in the media that they paid small business pharmacies more than they paid themselves.
The findings resulted in the termination of CVS' contract. Similar investigations are
underway in Arkansas and Pennsylvania. Enclosed with this letter are several examples
demonstrating the extent to which CVS absolutely does NOT pay small pharmacies more
than it pays itself.

Earlier this year the State of Kentucky fined CVS $1.5 million for 454 violations related to
pharmacy reimbursement claims processing, including 38 violations in cases where
Caremark provided inconsistent or inaccurate information to the state’s Department of
Insurance. PBMs like CVS are not required to be transparent in their reimbursement or
other business practices, citing “trade secrets” and “proprietary information” that allow
them to maintain a veil of secrecy on all aspects of business, including information that is
critical to pharmacies attempting to serve patients in CVS plans.

CVS Caremark negotiates and keeps millions of dollars in drug manufacturer rebates,
cultivating what has become an accepted industry practice that results in inflated and
purposely non-transparent drug pricing. Drugmakers point to rebates as the main reason
why drug prices continue to increase yet CVS justifies this practice by claiming itself - not
the patient, health plan sponsor or the dispensing pharmacy - as the buyer and therefore
entitled to the rebate. The "rebate effect” was first made public in 2016 during the
Epipen pricing scandal when Mylan CEO Heather Bresch pointed to the need to pay
PBMs exorbitant rebates in order to have Epipen included on drug plan formularies.
Included with this letter is an illustration of how PBM rebates drive up the price of
Epipens, and by extrapolation, other drugs for which CVS and its fellow PBMs exact
rebates.




At the same time, CVS disallows the copay assistance drug makers offer low-income
patients who need expensive specialty medications for conditions such as multiple
sclerosis, rheumatoid arthritis, cancer, HIV and hepatitis to count toward those patients’
annual deductible. Lower-income patients are penalized and end up paying more for
their medications, without the benefit of the prescription benefit plan they pay for each
month.

CVS is one of the worst offenders in mandatory mail order pharmacy, a program that
purports to save patients money but has consistently been found to cost health plan
sponsors MORE while contributing to millions of dollars annually in damaged, unwanted
and otherwise wasted medications. PUTT, along with the National Community
Pharmacists Association and numerous state pharmacy associations, works to alert
consumers and their employers to the dangers of subscription-model pharmacy
programs such as CVS Maintenance Choice, which is sold to insurance plan payers as a
cost-savings model but requires that members receive their medications exclusively by
mail. These programs are notoriously difficult for patients to opt out of -- if they are
allowed to opt out at all -- and almost always result in patients bringing months of
unused “maintenance” medications to their local pharmacies that they hope can be
recycled but which in reality must be destroyed (medicine is not “recyclable”). A patient
backlash against mandatory mail order pharmacy has also begun, spearheaded by moms
such as Loretta Boesing, whose son received a liver transplant at age 2 and who now
depends on immunosuppressants to keep his body from rejecting the transplant. Heat-
damaged medications from the Boesing’s mandatory mail order plan (administered by
CVS) sent her son into liver rejection and has made Mrs. Boesing an outspoken advocate
against CVS and mail order pharmacy.

On or about October 26, 2017 -- just 5 weeks prior to announcing its intended purchase
of Aetna on December 3, 2017, CVS drastically cut reimbursements to independent and
community pharmacies across the U.S. These cuts marked the third time in 12 months
reimbursements had been cut and were made without any kind of prior notice to
network pharmacies. CVS attributed these cuts to “a computer glitch” but refused to
reimburse pharmacies at the pre-Oct. 26 rate during the period it claims reimbursements
were accidentally cut. CVS later walked back the “computer glitch” excuse but
pharmacies were left to shoulder the extra expense of medications and effectively
subsidized their patients’ health plan costs until well into 2018.

Adding insult to injury, CVS followed up these deep 4th-quarter cuts with letters offering
to buy small pharmacies and citing “cuts to reimbursements” as one of the reasons
pharmacy owners would consider selling their businesses to CVS. Enclosed with this
letter are news articles that document this “squeeze and buy” practice, and as I write this,



three community pharmacies - one in Connecticut and two in Central California - sold
their practices to CVS, citing an inability to keep their doors open due to aggressive
reimbursements cuts.

Your Honor, these are just a few examples of why independent and community pharmacies are
vehemently opposed to the merger between CVS and Aetna. I promise there are many more
reasons beyond those listed here.

You may be wondering why, if it's so difficult for a small business pharmacy to work within the
CVS pharmacy benefits plan network, any of us would choose to do so. The reality is, if we are to
have patients to serve we are forced to sign contracts with CVS. This goes for the two other PBM
giants Express Scripts and OptumRx. These 3 PBMs alone hold nearly 80% of the covered lives in
the U.S. and as such are our primary access to patients. The contracts we are offered are "take it
or leave it" - if we want to have patients to serve we must take the contract as presented. We are
in a caregiving profession and we wish to serve, so we take the contracts because we have no
alternative.

Your Honor, we cannot understate the degree to which the giant corporate PBMs have abused
the trust and goodwill of patients, consumers, taxpayers, medical providers and small business
pharmacies. We speak of small business as the "backbone” and the “engine” of the U.S.
economy. Many of us in the nation’s healthcare system are small businesses who depend on the
government to help keep the playing field level so we can effectively care for our patients and
still compete with the mega-corporations.

Our fear is the merger of the nation’s largest pharmacy chain and pharmacy benefits managers
with one of the largest health insurers in the country will result in continued, possibly
exacerbated abuse of small providers that only serve to drive us to the brink of closure and
prevent us from being able work in the profession for which we trained, and took the
entrepreneurial risk to serve patients. Our fear is our patients will be forced to choose between
the relationships they've had with us for generations and the seemingly better financial
incentives (which in reality are perverse incentives) offered by a conglomerate who sees them
not as people but as little profit centers to be exploited.

To further illustrate our point, enclosed are examples of the business practices mentioned here,
including reports of CVS' “Squeeze and Buy” tactics; illustrations of how CVS reimbursed
pharmacies around the country between September and November 2018; real-time examples of
negative reimbursements from CVS plans and recent examples of spread pricing that happened
in Arkansas and Florida.

Thank you for your consideration of the information provided here. On behalf of the small
business pharmacies who are at the effect of CVS' anticompetitive business practices, we hope
you will rule against the merger and protect the relationship between patients and their
community pharmacies.



Respectfully,

Catherine Arapis

New London Specialty Pharmacy

carapis@nlspecialty.com




December 6, 2018

The Honorable Richard J. Leon

Senior Judge ‘

U.S. District Court for the District of Columbia
333 Constitution Avenue N.W.

Washington D.C.

20001

Dear Judge Leon,

My name is Evonne Barber, | am a pharmacy technician at Palmer Pharmacy in Johnstown, NY. |
am writing on behalf of PSSNY and small business pharmacy owners everywhere to express our
full opposition to the CVS-Aetna merger. We are greatly encouraged to know you are carefully
considering the merger of these two excessively large corporations that together control a
disproportionate share of the healthcare marketplace.

Sir, you mentioned feeling as though you are “in the dark” with regard to the merger. We
promise you are, as are most Americans about the true nature of the pharmacy benefit manager
(PBM) industry. CVS, along with Express Scripts and OptumRYx, control nearly 80% of all
prescriptions filled in the U.S. All 3 are either owned, or poised to be owned, by extremely large
health insurance companies who also seek to control and serve as the gatekeeper to pharmacy,
medical providers and other facets of the healthcare system.

Here are some things you may not know about CVS:

e To comply with federal requirements to complete the merger, Aetna sold its Medicare
Part D business to WellCare Health Plans, Inc. What was not reported is that Wellcare
uses CVS Caremark, CVS' in-house PBM, to administer the Medicare Part D portion of its
business. As CVS is already the largest holder of Medicare Part D business, the sale of
Aetna’s Medicare Part D business to WellCare only served to maintain CVS’ market share
and render the point of the spin-off useless.

e CVS owns retail pharmacies that compete with the other pharmacies in the pharmacy
networks it creates through its PBM business. While it should be flagged as a huge
conflict of interest to allow the architect of a patient’s pharmacy benefits plan to also
provide plan prescriptions, CVS both fills plan prescriptions through its own massive
retail chain, mail order and specialty pharmacies AND uses its proprietary platform as the
plan designer to steer patients through financial incentives or misleading fear tactics into
its stores or mail order programs. CVS defends this practice by claiming it maintains a
“firewall” between its pharmacies and its CVS Caremark PBM, yet CVS routinely “markets”
independent pharmacy patients with official letters stating that if the patient doesn’t



switch to a CVS pharmacy his/her medication cost share will increase. CVS also offers
"deals” such as lower prescription copays to incentivize patients to switch to a CVS
pharmacy, but strictly prohibits other pharmacies from doing so under threat of legal
action.

CVS has been the subject of some states’ investigations into questionable pricing
practices, especially with regard to Medicaid managed care. An investigation in Ohio,
extensively covered in The Columbus Dispatch since January 2018, found the State of
Ohio was charged some $225 million over and above the average price for Medicaid
prescriptions while reimbursing other pharmacies at, or very often below, cost. The
below-cost reimbursements hit small independent pharmacies hardest, and drove many
to the brink of closure while CVS defended this “spread pricing tactic” by publicly stating
in the media that they paid small business pharmacies more than they paid themselves.
The findings resulted in the termination of CVS' contract. Similar investigations are
underway in Arkansas and Pennsylvania. Enclosed with this letter are several examples
demonstrating the extent to which CVS absolutely does NOT pay small pharmacies more
than it pays itself.

Earlier this year the State of Kentucky fined CVS $1.5 million for 454 violations related to
pharmacy reimbursement claims processing, including 38 violations in cases where
Caremark provided inconsistent or inaccurate information to the state’s Department of
Insurance. PBMs like CVS are not required to be transparent in their reimbursement or
other business practices, citing “trade secrets” and “proprietary information” that allow
them to maintain a veil of secrecy on all aspects of business, including information that is
critical to pharmacies attempting to serve patients in CVS plans.

CVS Caremark negotiates and keeps millions of dollars in drug manufacturer rebates,
cultivating what has become an accepted industry practice that results in inflated and
purposely non-transparent drug pricing. Drug-makers point to rebates as the main
reason why drug prices continue to increase yet CVS justifies this practice by claiming
itself - not the patient, health plan sponsor or the dispensing pharmacy - as the buyer
and therefore entitled to the rebate. The “rebate effect” was first made public in 2016
during the Epipen pricing scandal when Mylan CEO Heather Bresch pointed to the need
to pay PBMs exorbitant rebates in order to have Epipen included on drug plan
formularies. Included with this letter is an illustration of how PBM rebates drive up the
price of Epipens, and by extrapolation, other drugs for which CVS and its fellow PBMs
exact rebates.



three community pharmacies - one in Connecticut and two in Central California - sold
their practices to CVS, citing an inability to keep their doors open due to aggressive
reimbursements cuts.

Your Honor, these are just a few examples of why independent and community pharmacies are
vehemently opposed to the merger between CVS and Aetna. | promise there are many more
reasons beyond those listed here.

You may be wondering why, if it's so difficult for a small business pharmacy to work within the
CVS pharmacy benefits plan network, any of us would choose to do so. The reality is, if we are to
have patients to serve we are forced to sign contracts with CVS. This goes for the two other PBM
giants Express Scripts and OptumRx. These 3 PBMs alone hold nearly 80% of the covered lives in
the U.S. and as such are our primary access to patients. The contracts we are offered are “take it
or leave it” - if we want to have patients to serve we must take the contract as presented. We are
in a caregiving profession and we wish to serve, so we take the contracts because we have no
alternative.

Your Honor, we cannot understate the degree to which the giant corporate PBMs have abused
the trust and goodwill of patients, consumers, taxpayers, medical providers and small business
pharmacies. We speak of small business as the “backbone” and the “engine” of the U.S.
economy. Many of us in the nation’s healthcare system are small businesses who depend on the
government to help keep the playing field level so we can effectively care for our patients and
still compete with the mega-corporations.

Our fear is the merger of the nation’s largest pharmacy chain and pharmacy benefits managers
with one of the largest health insurers in the country will result in continued, possibly
exacerbated abuse of small providers that only serve to drive us to the brink of closure and
prevent us from being able work in the profession for which we trained, and took the
entrepreneurial risk to serve patients. Our fear is our patients will be forced to choose between
the relationships they've had with us for generations and the seemingly better financial
incentives (which in reality are perverse incentives) offered by a conglomerate who sees them
not as people but as little profit centers to be exploited.

To further illustrate our point, enclosed are examples of the business practices mentioned here,
including reports of CVS' “Squeeze and Buy” tactics; illustrations of how CVS reimbursed
pharmacies around the country between September and November 2018; real-time examples of
negative reimbursements from CVS plans and recent examples of spread pricing that happened
in Arkansas and Florida.

Thank you for your consideration of the information provided here. On behalf of the small
business pharmacies who are at the effect of CVS’ anticompetitive business practices, we hope
you will rule against the merger and protect the relationship between patients and their
community pharmacies.



Respectfully,

\
(C A6 m«@&)\

Evonne Barber
Palmer Pharmacy



December 6, 2018

The Honorable Richard J. Leon

Senior Judge

U.S. District Court for the District of Columbia
333 Constitution Avenue N.W,

Washington D.C.

20001

Dear Judge Leon,

My name is Brian Bartle, and I am a member of the Pharmacists Society of the State of New
York, representing over 4,000 pharmacists and students of pharmacy in New York State. I also
am the owner at Bartle's Pharmacy in Oxford, NY. I am writing on behalf of PSSNY and small
business pharmacy owners everywhere to express our full opposition to the CVS-Aetna merger.
We are greatly encouraged to know you are carefully considering the merger of these two
excessively large corporations that together control a disproportionate share of the healthcare
marketplace.

Sir, you mentioned feeling as though you are “in the dark” with regard to the merger. We
promise you are, as are most Americans about the true nature of the pharmacy benefit manager
(PBM) industry. CVS, along with Express Scripts and OptumRx, control nearly 80% of all
prescriptions filled in the U.S. All 3 are either owned, or poised to be owned, by extremely large
health insurance companies who also seek to Contkol and serve as the gatekeeper to pharmacy,
medical providers and other facets of the healthcare system.

Here are some thing's you may not know ébou‘t cvs:

e To comply with federal réqUirements to complete the merger, Aetna sold its Medicare
Part D business to WellCare Health Plans, Inc. What was not reported is that Wellcare
uses CVS Caremark, CVS' in-house PBM, to administer the Medicare Part D portion of its
business. As CVS is already the largest holder of Medicare Part D business, the sale of
Aetna’s Medicare Part D business to WellCare only served to maintain CVS' market share
and render the point of the spin-off useless. |

e CVS owns retail pharmacies that compete with the other pharmacies in the pharmacy
networks it creates through its PBM business. While it should be flagged as a huge
conflict of interest to allow the architect of a patient’s pharmacy benefits plan to also
provide plan prescriptions, CVS both fills p_Iah prescriptiQns through its own massive
retail chain, mail order and specialty pharmacies AND uses its proprietary platform as the
plan designer to steer patients through financial incentives or misleading fear tactics into
its stores or mail order programs. CVS defends this practice by claiming it maintains a



“firewall” between its pharmacies and its.CVS Caremark PBM, yet CVS routinely “markets”
independent pharmacy patients with official letters stating that if the patient doesn't
switch to a CVS pharmacy his/her medication cost share will increase. CVS also offers
“deals” such as lower prescription copays to incentivize patients to switch to a CVS
pharmacy, but strictly prohibits other pharmacies from doing so under threat of legal
action.

CVS has been the subject of some states’ investigations into questionable pricing
practices, especially with regard to Medicaid managed care. An investigation in Ohio,
extensively covered in The Columbus Dispatch since January 2018, found the State of
Ohio was charged some $225 million over and above the average price for Medicaid
prescriptions while reimbursing other pharmacies at, or very often below, cost. The
below-cost reimbursements hit small independent pharmacies hardest, and drove many
to the brink of closure while CVS defended this “spread pricing tactic” by publicly stating
in the media that they paid small business pharmacies more than they paid themselves.
The findings resulted in the termination of CVS' contract. Similar investigations are
underway in Arkansas and Pennsylvania. Enclosed with this letter are several examples
demonstrating the extent to which CVS absolutely does NOT pay small pharmacies more
than it pays itself.

Earlier this year the State of Kentucky fined CVS $1.5 million for 454 violations related to
pharmacy reimbursement claims processing, including 38 violations in cases where
Caremark provided inconsistent or inaccurate information to the state’s Department of
Insurance. PBMs like CVS are not required to be transparent in their reimbursement or
other business practices, citing "trade secrets” and “proprietary information” that allow
them to maintain a veil of secrecy on all aspects of business, including information that is
critical to pharmacies attempting to serve patients in CVS plans.

CVS Caremark negotiates and keeps millions of dollars in drug manufacturer rebates,
cultivating what has become an accepted industry practice that results in inflated and
purposely non-transparent drug pricing. Drugmakers point to rebates as the main reason
why drug prices continue to increase yet CVS justifies this practice by claiming itself - not
the patient, health plan sponsor or the disbensing pharmacy - as the buyer and therefore
entitled to the rebate. The “rebate ‘effect” was first made public in 2016 during the
Epipen pricing scandal when Myl'a'h CEO Heather Bresch pointed to the need to pay
PBMs exorbitant rebates in order to have Epipen included on drug plan formularies.
Included with this letter is an illustration of how PBM rebates drive up the price of
Epipens, and by extrapolation, other drugs for which CVS and its fellow PBMs exact
rebates.



At the same time, CVS disallows the copay assistance drug makers offer low-income
patients who need expensive specialty medications for conditions such as multiple
sclerosis, rheumatoid arthritis, cancer, HIV and hepatitis to count toward those patients’
annual deductible. Lower-income patients are penalized and end up paying more for
their medications, without the benefit of the prescription benefit plan they pay for each
month.

CVS is one of the worst offenders in mandatory mail order pharmacy, a program that
purports to save patients money but has consistently been found to cost health plan
sponsors MORE while contributing to millions of dollars annually in damaged, unwanted
and otherwise wasted medications. PUTT, along with the National Community
Pharmacists Association and numerous state pharmacy associations, works to alert
consumers and their employers to the dangers of subscription-model pharmacy
programs such as CVS Maintenance Choice, which is sold to insurance plan payers as a
cost-savings model but requires that members receive their medications exclusively by
mail. These programs are notoriously difficult for patients to opt out of -- if they are
allowed to opt out at all -- and almost always result in patients bringing months of
unused "maintenance” medications to their local pharmacies that they hope can be
recycled but which in reality must be destroyed (medicine is not “recyclable”). A patient
backlash against mandatory mail order pharmacy has also begun, spearheaded by moms
such as Loretta Boesing, whose son received a liver transplant at age 2 and who now
depends on immunosuppressants to keep his body.from rejecting the transplant. Heat-
damaged medications from the Boesing's mandatory mail order plan (administered by
CVS) sent her son into liver rejection and has.made Mrs. Boesmg an outspoken advocate
against CVS and mail order pharmacy. -

On or about October 26, 2017 -- just 5 weeks prior to announcing its intended purchase
of Aetna on December 3, 2017, CVS drastically cut reimbursements to independent and
community pharmacies across the U.S. These cuts marked the third time in 12 months
reimbursements had been cut and were made without any kind of prior notice to
network pharmacies. CVS attributed these cuts to “a computer glitch” but refused to
reimburse pharmacies at the pre-Oct. 26 rate.during the period it claims reimbursements
were accidentally cut. CVS later walked back the “computer glitch” excuse but
pharmacies were left to shoulder the extra expense of medications and effectively
subsidized their patients’ health plan costs until well into 2018.

Adding insult to injury, CVS followed up these deep 4th-quarter cuts with letters offering
to buy small pharmacies and citing “cuts to reimbursements” as one of the reasons
pharmacy owners would consider selling their businesses to CVS. Enclosed with this
letter are news articles that document this “squeeze and buy” practice, and as I write this,



three community pharmacies - one in Connecticut and two in Central California - sold
their practices to CVS, citing an inability to keep their doors open due to aggressive
reimbursements cuts.

Your Honor, these are just a few examples of why independent and community pharmacies are
vehemently opposed to the merger between CVS and Aetna. I promise there are many more
reasons beyond those listed here.

You may be wondering why, if it's so difficult for a small business pharmacy to work within the
CVS pharmacy benefits plan network, any of us would choose to do so. The reality is, if we are to
have patients to serve we are forced to sign contracts with CVS. This goes for the two other PBM
giants Express Scripts and OptumRx. These 3 PBMs alone hold nearly 80% of the covered lives in
the U.S. and as such are our primary access to patients. The contracts we are offered are "take it
or leave it” - if we want to have patients to serve we must take the contract as presented. We are

in a caregiving profession and we wish to serve, so we take the contracts because we have no
alternative.

Your Honor, we cannot understate the degree to which the giant corporate PBMs have abused
the trust and goodwill of patients, consumers, taxpayers, medical providers and small business
pharmacies. We speak of small business as the “backbone” and the “engine” of the U.S.
economy. Many of us in the nation’s healthcare system are small businesses who depend on the
government to help keep the playing field level so we can effectively care for our patients and
still compete with the mega-corporations.

Our fear is the merger of the nation’s largest pharmacy chain and pharmacy benefits managers
with one of the largest health insurers in the country will result in continued, possibly
exacerbated abuse of small providers that only serve to drive us to the brink of closure and
prevent us from being able work in the profession for which we trained, and took the
entrepreneurial risk to serve patients. Our fear is our patients will be forced to choose between
the relationships they've had with us for generations and the seemingly better financial
incentives (which in reality are perverse incentives) offered by a conglomerate who sees them
not as people but as little profit centers to be exploited.

To further illustrate our point, enclosed are examples of the business practices mentioned here,
including reports of CVS' “Squeeze and Buy" tactics; illustrations of how CVS reimbursed
pharmacies around the country between September and November 2018; real-time examples of
negative reimbursements from CVS plans and recent examples of spread pricing that happened
in Arkansas and Florida.

Thank you for your consideration of the information provided here. On behalf of the small
business pharmacies who are at the effect of CVS’ anticompetitive business practices, we hope
you will rule against the merger and protect the relationship between patients and their
community pharmacies.



Respectfully,

,@//”//)W///

Brian W. Bartle
Bartle's Pharmacy




December 4, 2018

The Honorable Richard J. Leon

Senior Judge

U.S. District Court for the District of Columbia
333 Constitution Avenue N.W.

Washington D.C. 20001

Dear Judge Leon,

My name is Daniel Becker, and | am a member of the Pharmacists Society of the State of New
York, representing over 4,000 pharmacists and students of pharmacy in New York State. | also
[am the owner of Jefferson valley Pharmacy in Jefferson Valley, NY and Putnam Valley Pharmacy
in Putnam Valley, NY. | am writing on behalf of PSSNY and small business pharmacy owners
everywhere to express our full opposition to the CVS-Aetna merger. We are greatly encouraged
to know you are carefully considering the merger of these two excessively large corporations
that together control a disproportionate share of the healthcare marketplace.

Sir, you mentioned feeling as though you are "in the dark” with regard to the merger. We
promise you are, as are most Americans about the true nature of the pharmacy benefit manager
(PBM) industry. CVS, along <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>