
Massachusetts Independent Pharmacists Association 

20 Paul David Way 
Stoughton, MA 02072 
Phone (781) 297-0965 
Fax (866) 475-6284 

December 12, 2018 

Peter Mucchetti, Chief 
Healthcare and Consumer Products Section 
Antitrust Division 
Department of Justice 
450 Fifth Street NW Suite 4100 
Washington, DC 02530 

Dear Mr. Mucchetti, 

My name is Todd Brown, I am a pharmacist and for over 20 years I been a facu lty member at 
Northeastern University School of Pharmacy. I also serve as the Executive Director for the 

Massachusetts Independent Pharmacists Association which represents independent pharmacy 
owners and staff located in Massachusetts. 

I would like to dispel the myth that independent pharmacies cannot compete with the larger 

chain pharmacies as this is not the case. Independent pharmacies are more than able to compete 
if they can do so on a level playing field These pharmacies are able to compete by offering a 
higher level of service at lower prices. This is corroborated by patient satisfaction surveys' and 
pricing surveys.2 

In Massachusetts we have a long history and experience with CVS Pharmacy due to the number 

of CVS pharmacies in Massachusetts and the proximity to CVS headquarters. My experience is 
that CVS realizes that independent pharmacies can compete, and they engage in unfair business 
practices and unethical behaviors in order to gain a competitive advantage. 

The first and very relevant experience with this type of activity from CVS goes back to the 
1990's when CVS pharmacy and Pharmacare, the pharmacy benefit manager that CVS owned at 
that time, colluded with Harvard Pilgrim, a local insurer to exclude independent pharmacies. 

1 2018 Pharmacy Satisfaction Survey available at https://www.pharmacysat isfaction.com/ 
2 Pharmacy Buying Guide, Consumer Reports available at 
https://www.consumerreports.org/cro/pharmacies/buying-guide/index.htm 

1 

https://www.consumerreports.org/cro/pharmacies/buying-guide/index.htm
https://www.pharmacysatisfaction.com


This is relevant because CVS Caremark (the retail pharmacy and pharmacy benefit manager) is 
now proposing to merge with an insurance company (Aetna) and this new company would allow 

for similar activities. The independent pharmacies went to the court for relief and the details are 
described in the attached case J.E. Pierce Apothecary v. Harvard Pilgrim Health 365 F.Supp.2d 
119 (2005). I would like to point out the long end extensive criticism that Judge William G 
Young had around the defendant's blatant disregard for the law and their lack of moral character 
on page 59. 

The saying "A leopard never changes it's spots" seems particularly relevant here because our 
more recent experience is similar. In 2007 when CVS Pharmacy proposed to merge with the 
pharmacy benefit manager Caremark, there was concern that the PBM could provide information 
to the retail pharmacy and allow for unfair competition. The Federal Trade Commission 
required a firewall between the two companies. The firewall has not addressed these concerns, I 
regularly hear from independent pharmacies in Massachusetts whose patients tell them of 
unsolicited contact with CVS retail pharmacies and CVS mail order pharmacy trying to get them 
to transfer their prescription. The CVS mail or retail pharmacy somehow seems to know the 
medication, dose, and prescriber. This information can only come from the pharmacy benefit 
manager. 

Since the CVSCaremark merger we have experienced the following unfair behavior; 

• CVSCaremark uses branding and communication to make patients believe that they must 
use a CVS pharmacy. I routinely hear from independent pharmacies who have patients 
come into the pharmacy to tell them they are no longer allowed to use the pharmacy. 
When the pharmacy loos into the situation they realize this is not the case and the patient 
has been misled. 

• CVS pressures patients into using their mail-order pharmacy and when a patient does not 
want to. The patient is subject to onerous activities such as calling to opt out for each 
prescription as opposed to all prescriptions at one time and making these calls on a 
regular basis instead once. 

• CVSCaremark has recently reduced payments to non-CVS pharmacies. The reduced 
payments do not cover the cost of the medication or the cost of the services provided. At 
the same time CVSCaremark pays its own pharmacies more than non CVSCaremark 
Pharmacies. 3 

• CVSCaremark is also overcharging insurers for medications. My analysis of the top 15 
medications in the Massachusetts Medicaid Program revealed that the spread between the 
drug cost and the price charged to these Medicaid programs increased 160% in the past 

3 Side Effects . Columbus Dispatch available at http ://gatehousenews.com/sideeffects/home/site/dispatch.com 
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year. CVSCaremark serves as the pharmacy benefit manager for most of these plans and 
is making excessive profits by this activity. 

I am concerned that the merger of CVSCaremark and Aetna will facilitate additional unfair 
business activities. 

CVS Caremark has stated that the proposed merger will benefit consumers and non-CVS 
pharmacies will not be impacted. This is similar to the comments made when CVS wanted to 
merge with Caremark. In retrospect, the only one that benefitted from that merger was 
CVS Caremark. If these two companies truly believe that working together will produce savings 

and better customer services, they can do so without merging. 

I believe that this merger will result in more consumers being coerced into using CVS owned 
pharmacies and this will cause non-CVS owned pharmacies to close. The decrease in 

competition will hurt all consumers in Massachusetts and the poorest and most vulnerable 
citizens will be hurt the most. This is because independent pharmacies comprise about 33% of 

the pharmacies in Massachusetts, they fill about 50% of the Medicaid prescriptions. 
Massachusetts Medicaid recipients rely on independent pharmacies because they offer a higher 

level of service such as adherence packaging, medication synchronization and delivery. 

I believe past conduct of CVS Pharmacy and CVSCaremark raises enough concerns to prevent 
the proposed merger and thank you for your consideration. 

Sincerely, 

Todd Brown MHP, R.Ph 

Executive Director 
Massachusetts Independent Pharmacists Association 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

J.E. PIERCE APOTHECARY, INC., 
SUTHERLAND PHARMACY, I NC., and 
MEDFIELD PHARMACY, INC. 
and MEETINGHOUSE COMMUNITY 
PHARMACY, INC. 
on behalf of itself and a 
class of similarly situated 
entities 

Plaint iffs, 

v. 

HARVARD PILGRIM HEALTH CARE, 
I NC . 

HEALTH NEW ENGLAND , INC. 
CVS CORPORATION, 
PHARMACARE MANAGEMENT SERVI CES, 

INC. 

Defendants. 

CIVIL ACTION 
NO. 98-12635-WGY 

MEMORANDUM AND ORDER 

"If everybody keeps doing what they' r e doing, 
we wi ll probably never get our ar ms around 
the medical expense trend." 

Charl es Baker, CEO Harvard Pilgrim 
Healthcare, Inc., Mar ch 11 , 2005 1 

1 Speaking t o a breakfast meet ing of Associated Industries 
of Massachusetts, Baker "told executives they need to get 
employees involved in the ir medical spending decisions. He urged 
[execut ives] to offer p lans with hi gh deductibles or adopt other 
measures that i nduce [employees to accept such health insurance 
plans]. " Kimberly Blanton, Harvard Pilgrim CEO Urges Firms to 
Change, The Boston Globe, Mar . 12, 2005, at El . 
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YOUNG, C.J. March 31, 2005 

We Amer icans spend $200,000,000,000.00 on prescription drugs 

per year. Davi d S. Nalven, Prescription Drug Litigation: Seeki ng 

Reform through t he Courts, 49 Boston Bar J., Jan./Feb. 2005, 18 

(2005). As a result, courts are seeing a rise in cases 

challenging the pharmaceutical industry's pr actices in the 

pricing, development , and mass marketing of pharmaceuticals. 2 

Id . This case, however, arises from equally important activities 

further down .the pharmaceutical distribut i on chain . Pharmacies, 

insurance companies, and ot her organizations concerned with 

providing medical care must necessar i ly balance quali t y and cost 

t o the consumers and st il l remain profitable in order to ensure 

sustainability. Moreover, the government and the market interact 

in bal a ncing oft competing n eeds, impl i cat i ng in turn t he tension 

between totally free markets and concerns for f air and open 

dealing in markets between actors wi th vastly disparate 

bargaining power. 

2 In one such case alleging ant i trust violations to delay 
lower priced generic drugs coming to marke t , GlaxoSmithKline 
became so upset with a decision of this Court -- In r e Rel a fen 
Antitrust Liti g . , 346 F. Supp. 2d. 349 (D . Mass. 2004) -- that it 
had t he breathtaking hutzpa to petit ion for mandamus to have the 
decision vacated and apparent l y expunged. The pe tition was lat er 
withdrawn when t he Court simply reissued the original deci sion. 
In re Relafen, __ F. Supp. 2d __ , 200S WL 418086 (D. Mass. Feb . 
22, 2005). 
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I. PRIOR PROCEEDINGS 

J . E . Pierce Apothecary, Inc. ("J .E. Pierce"), Sutherland 

Pharmacy, Inc. ("Sutherl and Pharmacy"), Meet ing house Community 

Pharmacy, Inc. ("Meetinghouse Pharmacy"), and Medfield Pharmacy, 

Inc. ( ''Medfield  Pharmacy") (collec tive ly, "the Independent 

Pharmac i es") filed this case on behalf of t h emselves and other 

similarly s ituated entities on December 30, 19 98, agai nst Harvard 

Pilgrim Heal th Care, Inc . ( "Har vard Pi lgrim" ) , CVS Cor poration 

(" CVS" ), and PharmaCare Management Services, Inc. 

( "Pharma Care") (col l ectively, "the De fendant s") . 3 In their 

complaint , they al lege that the Defendants vi olated Section 1 of 

the .Sherman Antitrust Act, 1 5 U.S.C. § 1, the Massachusetts Any 

Wi lling Provider Law, Mass. Gen. Laws ch. 176D § 3B, and the 

Regulat ion of Bus iness Practice a n d Consumer Protection Act, 

Mass. Ge n. Laws ch. 93A, § 11 . Comp l . [Doc. No. 1]. 

In March 20 00, the Court dismissed  t he claim under the Any 

Willing Provider Law, since it did n ot give rise to a private 

cause of act ion, Order on De f s.' Joint Mot. to Dismiss, March 6 1 

20 00 [Doc . No. 36], but a llowed the Independent Pharmacies to 

pursue the cl ass cl aim pursuant to Mass. Gen. Laws c hapter 93A, § 

11. Id. The li tigat i on was stayed f o r a limi ted time in 2000-

3 Health New England, I nc. was one o f the original 
def e n dan ts; however, as it was subsequently dismissed, it is not 
included in the col lect i vely defined term "the Defendant s." 

3 



while Harvard Pil grim was in recei vership. After the litigation 

resumed, the pa rties conducted discovery on the issue of class 

cert ificat i on . Defs.' Mem. in Supp. of Summ. J. at 6 [Doc. No. 

160] ("Defs.' Mem."). 

The Court certified a class pursuant t o Fed. R. Civ. P. 

23 (b) (3) on September 30, 2002, defining that class as: 

All Mass achusetts pharmacies other than defendant CVS, 
which operate within the geographi c market servi ced by 
de fendant Harvard Pilgrim and which, from March 17, 
1998 through present, have been a party, al ong with 
defendan t PharmaCare, to a Managed Care Pharmacy 
Participation Agreement related to the provision of 
prescription drugs to Harvard Pilgrim Subscribers from 
and after March 17, 1998. 

Order on Class Certification4 ¶  2 [Doc. No. 106] 

In so certifyi ng, the Court rejected c l ass clai ms re l ating 

to the r estricted pharmacy network prior to March 17, 1998, as 

well as claims against Health New England, Inc. ("Health New 

England"). See i d. Following t he certifi cation, the parties 

conducted discovery on the merits of the claim. Defs.' Mem. at 6. 

On February 5, 2003, t he parties stipulated to the dismissal 

of clai ms against Health New England, as there was no plaintiff 

within the class in the area serviced by Hea l th New England. 

Stipulation of Dismissal [Doc. No. 110] . 

Upon the completion of discovery, both sides moved for 

4 In ce rtifying t he class as t hose that joi ned the network, 
it is to be noted that i ndividual p l aintiffs J. E . Pierce, 
Sutherland  Pharmacy, and Medfield Pharmacy ar e not members of t he 
class . 
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summary j udgment. Foll owing a scheduling conference held on July 

29, 2004, both sides agreed to treat their c ros s motion s f or 

summar y j udgment as a "case stat ed." Joint Mot. for Order to 

Aut horize a Case St ated [Doc. No. 1 88 ] . 

On August 25 , 2004, i n light o f recent case law, the Court 

dismi ssed the Ant itrust Cla im without pre judice to any member of 

the class (other t han the named p laint iffs). Electronic Order of 

Aug . 25 , 2004. Thus, the only remai ning claim alleges that t he 

Defendants viol ated t he Any Willing Provi der Law , thereby 

v io l at i ng Mass . Gen. Laws c hapte r 93A § 11, in t he des ign a nd 

i mp leme ntat ion of the Harvard Pilgr im pharmacy ne t work . 

In agr eeing t o trea t t he issu e as a "case stated," the 

parties have agreed that t he record presently b efore t he Court 

constitute s the entire evidentiary r ecord an d t he Court may draw 

reasonable inferences t herefrom in apply ing the law. This 

prac tical procedural vehi c le is express ly approved by the First 

Circu it , Continent a l Grai n Co. v. Puert o Rico Mar . Shipping 

Auth. , 972 F .2d 426, 429 n . 7 (1st Cir. 1992) (obs e rving that the 

submiss i on of a matter to the cour t as a case st ated promotes 

judicial effi ciency) ; Bos ton Five Cents Sav. Bank v . Secret ary of 

Dep 't of Hous. & Urban Dev ., 768 F . 2d 5, 11 -12 (1st Cir . 1985) 

(Breye r, J.), and is frequently ut ilized by this Court upon the 

parties ' consent . See Radford Trust v . First Unum Life Ins . Co . 

o f Am., 321 F . Supp . 2d 226 (D. Mas s . 2004); Cosme v . Salvation 

Army , 284 F. Supp. 2d 229 (D . Mass. 2003 ) ; Rymes Heat i ng Oils, 
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Inc. v. Springfiel d Terminal Ry., I nc., 265 F . Supp. 2d 147 (D. 

Mass. 2003); Laurenzano v. Blue Cross & Blue Shield of Mass., 

Inc., 191 F. Supp. 2d 223 (D. Mass. 2002); Watson v. Deaconess 

Wal tham Hosp., 141 F. Supp. 2d 145 (D. Mass. 2001); Stein v. 

United States, 135 F. Supp. 2d 265 (D. Mass. 2001); Cabral v. St. 

Paul Fire & Marine Ins. Co., 59 F. Supp. 2d 190 (D. Mass. 1999); 

United Cos. Lending Cor p. v. Sargeant, 20 F. Supp. 2d. 1 92 (D. 

Mass. 1998); Williams v. Hanover Hous. Auth., 871 F . Supp. 527 

(D. Mass. 1994). 

This Court afforded the parties extended oral argument on 

October 20, 200 4 , Tr . o f Hr' g of Oct. 20, 2004 [Doc. No. 201 ) , 

and took the case under advi seme nt. 

II. FINDINGS OF FACT 

The facts in this case can be found i n several documents: 

(i) De f s.' Statement of Undisputed Mater i al Facts [Doc. No. 15 0] 

("Defs.' 56.1 Stmt."); (ii) Pl s.' response there t o (Doc. No. 1 74] 

( "Pls.' 56. 1 Resp .") ; (ii i ) Pls. Statement of Undisputed 

Material Facts [Doc. No. 168] ("Pls.' 56.1  ' Stmt ."); (iv) Defs.' 

respons e ther eto [Doc. No. 178] ( "Def s. ' 56. 1 Resp.") ; and (v} 

written documents and exhibits, as compiled in the part ies ' 

Appendices [Doc. Nos. 166, 169, 170, 171, 176, 177 ] . 

A. Description of the Industry 

The pharmaceut i cal indust ry is made up of many parties, some 

familiar to the general public, some not so familiar.  These 
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entit ie s are connected by complex and sometimes confusing 

financial arrangements. This sect ion descr i bes pharmaceutical 

pricing and defines basic terms and industr y standards . 

First and foremost, are t he individual patients. The 

interests and power of the individual depend on whether she is 

insured and by whom. The primary concerns for individuals are 

quality care, choice in selecting their providers (in t his case 

their pharmacy), and cost . Pharmacies want access t o the 

patients and to be able to sustain a prof itable business. 

Insurers are  in the business of providing for the patients 

needs, i deally in a sustainable manner . 

"A prescription drug gets from t he pharmaceutical 

manufacturer to the privately insured individual via a 

multifaceted distribution and pric ing system and a range of 

stakehol ders." Mercer Human Resource Consu l ting, Navigating the 

Pharmacy Market Place , at 17 (Jan. 2003), avail able at 

http://www.pharmacy.ca.gov/publications/pbm_chef_jan_03.pdf  

(prepared for California HealthCare Foundation). Though the path 

by whi ch the actual pr oduct moves from the manufacturer to the 

consume r i s fairly simple, the "flow of money i nvolves a wider 

range of players and complex financial relationships." Id. at 

18. How much a consumer pays for a given prescription will 

depend on who she is, whether she is insured and by whom, as wel l 

as a multitude of negotiations that may occur between the various 

actors. 
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The f irst level o f pricing i s set by the manufacturer o f t h e 

drug, where t h e cos t s of research and devel opment , marketing, and 

demand are take n into a ccount . See id. at 21. The price 

r eflects t he manufacturer' s "wholesale acqui sit ion cos t" ("WAC") 

Id . I n addition, the manufacturer establ ishes t h e "average 

wholesale price" ( "AWP"). Id . The AWP i s often described as a 

"suggest ed retai l price" and is often above the pr ice tha t large 

purchasers pay. Id. Typically, the next step in the 

pharmaceutical c h ain are t he whol esalers, who buy pharmaceutical s 

in bul k at a discount to sel l to pharmaci es. Id . at 22 . 

Pharmacy Benefit Managers ("PBM") came into b eing in 

response to t h e ris ing costs of pharmaceut ical products. 

Pharmaceutical Care Mgmt . Ass ' n v . Rowe, 307 F  Supp. 2d 164, 1 69 

n . l (D. Me . 2 004 ). A PBM administers p rescription drug programs 

f or insurers, or somet i mes f or empl oyers f o r their employees. 

Id. at 30. A PBM may p erform several functions, i ncluding : 

- Purchasing and di spensing medicat i ons t hrough t heir own 
mail orde r pharmacies 

- Paying claims 

- Act ing as an intermediary be tween ph armac i es and t he 
i n surer 

- Creating and maintaining pharmacy networks 

I d. at 30-31. A PBM typicall y r eimburses pharmacies under a 

formul a based on the drug's AWP minus a percentage , plus a 

di spens ing fee. See Pls. ' Ex. 2 8 at 2 . PBMs are often 
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successful in lowering the costs of a prescription drug plan. 

Press Release, Pharmaceutical Care Management Assoc., New FTC-DoJ 

Find 'Competitive' PBM Marketplace Saving Consumers & Employers 

on Cost of Their Prescription Drugs (July 23, 2004) available at 

http:www.pcmanet.org/2004_ addReleases/press_B4.asp. By pooling 

claims, PBMs are able to negotiate for lower prices, and then 

ideall y pass the savings along to the insurers or the insured, or 

both. See id. By consolidating record keeping, PBMs more 

efficiently process individual claims. See Pharmaceutical Care 

Mgmt., 307 F. Supp. 2d at 169 n. l . Finally, drug manufacturers 

compete to have their products on a PBM's lis t of preferred 

drugs. Navigating the Marketplace, at 31. 

PBMs are compensated through any combination of fee for 

service arrangements; earning the "spread" between the amount 

they pay the pharmacies, compared to the amount they receive from 

the insurer; rebates from drug manufacturers; revenue from mail 

order pharmacies; and other arrangements. Id. 

With the rise of PBMs and pharmacy networks, pharmacies are 

often faced with a decision of whether to join a network. See id . 

at 32-33. A pharmacy may have to agree to a lower reimbursement 

rate by joining a network but that loss may be countered by an 

increase in market share. See id . 

Health i nsurance plans play a role in the pharmaceutical 

mar ket. I n the past health insurance plans were focused on a fee 

for service arrangement, whereby an insured would go to the 
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doctor of his  or her choice, or fill a prescription at the local 

pharmacy . As health care costs sky- rocketed, however, health 

insurance pl ans began to limit where insureds could ge t services 

in order to negotiate lower costs . 

In response to ris ing health care costs, the Unit ed States 

Congress adopted t he Health Maintenance Organization Act of 1973. 

Pub. L . No. 93-222, 87 Stat. 914 (codified at 42 U.S.C. §§ 300e 

t o 300e - 1 7 (1988 & Supp. V 1994)). As health care costs 

c ont inued their upward trend, insurance companies sought to 

transition from the traditional "fee for service" system of 

medical insurance, where medical p r oviders had control over the 

amount and cost of medical care provided , to a heal t h ma intenance 

organization ("HMO") based syst em. Under the HMO model of 

medical insura nce, the HMO was able to control costs by 

" lock ( ing] out" other providers, t hereby gaining bargaining power 

to lower the rat es charged by the selected providers. William J. 

Bahr, Although Offering More Freedom to Choose, "Any Willing 

Provi der" Legislat i on i s the Wrong Choice, 45 U. Kan. L . Rev. 

55 7 . 5 57 (1997) , 

On e criticism of the HMO model is that as greater focus is 

placed on the bottom l ine, the amount and quality of health care 

tends t o suffe r . An additional concern i s that many solo 

pract it ioners and smal l offi ces o r pharmacies are left out of HMO 

network s, affecting t he providers indivi dual l y , and affecting 

patients' access to their chosen medical care professionals. 
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Some groups fear this evolution within the health care 
system. They worry that managed care organizations 
will limit physician options and harm patients through 
systemati c cost - cutting. They foresee cookbook 
medicine t h rough imposed practice guidelines; 
bureaucratic control s thr ough utilizati on review; and 
dissipati on of physici an - patient trust as a result. 
They fear that profound inequality within our health 
care system wil l result from any " rush" toward 
e ff iciency-based medicine. Primarily, howeve r , they 
fear a corporati zation of health care. 

Barry R. Furrow, Incentivizing Medi cal Practice: What (I f 

Anything) Happens to Professionalism?, 1 Widener L. Symp. J. 1, 

3-4 (1 996) (footnotes omitted). 

B. The Parties 

Harvard Pilgrim emerged in 1 995 out of a merger of Harvard 

Community Health Plan and Pilgrim Health Care. 5 Defs.' Mem. at 

2. Harvard Pilgrim is an HMO operating in Massachusetts under 

the provisions of Massachusetts General Laws chapter 176G. 

Harvard Pilgrim's Answer to Compl. ¶ 10 [Doc. No. 50]. At the 

time o f the filing of this complaint, Harvard Pilgrim was t he 

largest provider of managed health care in Massachusetts, with 

approximat ely one million members. Pl s.' 56.1 Stmt. ¶ 2. 

Harvard Pi lgrim provides prescription drug benefits to its 

members in Massachuset ts . Defs.' Mem. at 2. A characteristi c of 

HMO insurance is t hat its enrollees are l imited to using 

designated service providers. Compl. ¶  ¶ 27 . As part of the 

5 For the purposes of this case stated, the Court wil l refer 
to t h e pre-1995 p arties, Harvard Community Health Plan and 
Pilgrim Health Care, as Harvard Pilgrim as well. 
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Harvard Pi l grim Plan, members coul d only be reimbursed for the 

cost of covered prescriptions if they were filled at a network 

pharmacy. Defs.' Mem. at 2-3. 

CVS, formerly CVS Division of Melville Corporation, i s a 

Delaware corporation that in 1998 oper ated 293 of the 1,272 

licensed pharmacies in Massachusetts. Pls.' 56.1 Stmt. ¶¶  3-4. 

CVS created Phar macare as i ts subsidiary in June 1994. 

Throughout t he period of 1997 to 1999, CVS owned a 95.8% 

beneficial interest in Pharmacare. Id. ¶ 8. Current ly, its 

website states that it is a fully owned subsidiary of CVS. 

Pharmacare , About Pharmacare, available at 

ht tp://www.pharmacare.com/about/index . jsp. Pharmacare is a 

pharmacy benefit manager. Pl s.' 56. 1 Stmt. ¶6. As such, it 

manages and administers the provision of prescription benefits 

and pharmacy networks for various heal th i nsurers , including HMOs 

such as Harvard Pilgri m. I d. 

During the period in question , PharmaCa re had four 

directors, t h ree of whom were officers of CVS: Thomas M. Ryan was 

the President of CVS, Zenon P. Lankowsky was Vice-President and 

General Counsel of CVS, and Charl es Conway was the Chief 

Financial Officer of CVS. Pls. ' Ex. 1, (Weishar Dep. at 105-06); 

Pls. ' Ex. 37, (List of PharmaCare Directors and Officers provided 

by PharmaCare); CVS Corp., 1998 Annual Repor t 40, available at 

http://www .corporate - ir.net/media f i les/NYS/cvs/cvs 

99040 1_200 120.pdf. Ryan was simultaneously the Chairman of 
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PharmaCare and Lankowsky was PharmaCare's Secretary. Pls.' Ex. 

3 7 . 

c. The 1990 Agreement 

Harvard Pilgrim and CVS entered into a pharmacy network 

agreement effect i ve August 6, 1990 (" 1 990 Agreement" ). Pls . ' 

5 6.1 Stmt.  ¶ 9; Pls.' Ex. 3 (Phar macy Net wo r k Agreement August 6, 

1 990). Through thi s agreement, and later amendments, CVS became 

t he exclu sive provider of d r ug benefits to Har var d Pi lgr im 

members. Pl s.' 56. 1 Stmt. ¶ 12. In order to ensure there was 

adequate coverage for al l Harvard Pilgrim membe r s, CVS was 

r equi red t o us e i ts best efforts to subcontract with non-CVS 

pharmacies where a CVS phar macy was not geographically available. 

Pls .' Ex. 3; Defs.' 56.1 Resp . ¶ 12. 

As a cost contai nment measure, in exchange for this near 

exclus i ve grant of i ts prescription dr ug bus i ness to CVS, Harvar d 

Pilgrim negotiated a l ow CVS r eimbursement rat e f or p rescription 

drugs. Pl s .' Ex . 1, (Birni er Dep. at 21-22). In the first year 

of the init ial c o ntract, CVS was t o receive Base Line Price, 

(l ater t er med Maximum Allowable Cost "MAC") , minus copayment fo r 

gener ics and Average Wholesale Price minus 2 . 5% for non - generics. 

Pl s.' Ex. 3 . I n the second year non -generics were to be 

re imbursed at AWP minu s 3.5%. Id. In addit ion , Harvard Pilgrim 

wa s to provide a mont h ly anal ysis of CVS's vol ume of aut horized 

services. I d . I f , du ring the first y ear CVS's volume o f 
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authorized services fell outside of a range of 67% - 75%, the 

non-generic rates were to be adjusted. Id . Following the first 

year, if the subcontracting pharmacies del ivered more than 25% of 

the average of the total authorized services over a six-month 

period, the parties agreed to re - negotiate. Id . The adjustment 

provisions were eliminated by the Second Amendment . Pls . ' Ex . 4, 

(Second Amendment to Pharmacy Network Agreement). The sub­

contracting pharmacies were reimbursed at a rate of AWP minus 10% 

or the Base line price where applicable, plus a dispensing fee. 

Pls .' Ex . 6, (Pharmacy Network Agr eement } . 

The Third Amendment to the agreement, effective as of 

December 30, 1993 , stated t hat the duration of the contract was 

i ndefinite, but provided that either party coul d t ermi nate the 

contract without cause so long as notice was provided. Pls.' 

56. 1 Stmt. ¶ 13. The Fourth Amendment, dated "as of" November 

15, 1993, specified that Harvard Pilgrim would not "contract with 

any other pharmacy to provide drug benefits to Harvard Pilgrim 

Members during the term of the [1990 Agreement ] ." Pls. ' 56.1 

Stmt. ¶ 14 . The Fifth Amendment, dated November 15 , 1993 

adjusted the rate of drugs without a MAC to AWP minus 6% minus 

co - pay. Pls.' Ex . 4. In addition to the rate adjustment, CVS 

agreed to provide Harvard Pilgrim with "documentation reasonably 

satisfactory to HCHP of CVS' efforts to assist HCHP i n 

controlling its prescripti on drug costs." Id. 

The 1990 Agreement remained in eff ect until June 1 , 1998. 
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Pls .' 56.1 Stmt. ¶ 11; Defs.' 56.1 Resp. 1 11; see Pls.' Ex . 5, 

(Letter dated April 28, 1998 f r om PharmaCare to "Dear Provider") 

During that entire t i me, Harvard Pilgrim paid CVS a percentage of 

the AWP for non-generics, a form o f reimbursement that was 

typical of the industry. Pls.' Ex. 3; Navigating the Pharmacy 

Market Place, at 26. 

D. The Any Willing Provider Law and the Most Favored 
Nation Rule 

The purpose of a ny willing provider laws is to counter a 

pure ly market-based determi nation o f how and by whom medical care 

shoul d be provided. These laws typically seek to protect 

providers, improve the qual ity of patient care, and increase 

pati ent f reedom of choice. Michael Misocky, The Patients' Bil l 

of Rights: Managed Care Under Seige, 15 J. Contemp . Health L. & 

Pol 'y 57, 92 (1998). 

In June 1994, the Massachusetts General Court enacted the 

Massachusetts Pharmacy Freedom of Choice -- Any Willing Provider 

Law (sometimes referr ed to as "AWPL" ) , to be e ffect i ve on January 

1, 1995. Mass. Gen. Laws ch. 176D § 3B. The l egislature enacted 

this l aw f or the purpose of increasing "patient access to and 

choice of pharmacies, and protecting pharmacies which have been 

excluded f rom carriers' networks."  American Drug Stores, I nc. v. 

Harvard Pilgrim Heal th Care, Inc., 973 F. Supp 60, 61-62 (D. 

Mass. 1997 ) (Lasker, J. ). See Mass . Gen. Laws c h . 176D § 3B. 

There are t wo main porti ons o f this legisla tion. The first lays 
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out requirements a carrier must follow in order t o create a 

restricted pharmacy network . The stat ute requires t hat any 

"carrier t hat of fers insureds ·a r estrict ed pharmacy ne two rk" must 

fol low cer tain requirements in "solicit i ng , arrangi ng, 

competitively bidding a nd contracting for such a n etwork II 

Mass. Gen. Laws ch. 176D, § 3B. Those requirements include in 

part: {l) not i ce to el igible bidders; {2) t hat all eligibl e 

bidders are provided i nformation "on an i dentical, equal and 

uniform basis." I d. The statute also s tates that "[a] carrier 

s hal l neithe r exclude nor favor any individua l pharmacy, or group 

o r class of pharmacies,  in t h e desig n of a competitive bid 

involving restr i cted or nonrestricted pharmacy networks i n · 

compliance with the requirements o f this section." I d. I n 

addition, an ent ity assisting t he carrier "i n the deve lopment or 

managment of said design, network cont r acts, bid specifications 

o r the b i d process, or assist(ing] in the rev iew or evaluation of 

said b i d s , sha ll be prohibited from bidding on such a contract ." 

Id. 

Second, , t h e statut e requires t hat, if a carrier establishes 

a res t ricted network , it mu st a l l ow any willing phar macy to 

p rovide i ts insureds with prescript ion medications so l ong as t he 

pharmacy agrees to the same t erms as the network phar macies . 

A retail pharmacy regis tered pursuant to sect i ons 
thirty- eight and thirty -nine of chapter one hundred 
twel ve, or an associati on o f such pharmacie s whose 
purpose is t o p r omote partic i pat ion i n restricted 
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pharmacy networks, which are not offered o r are not 
partici pating in a carrier's restrict ed pharmacy 
network contract shall nevertheless have the right to 
provide drug benefits to the carrier's insureds 
provided _that such non-networ k pharmacies reach the 
following agreements with the carrier: 

(1) to accept as the carrier's payment in ful l the 
l owest pri ce required of any pharmacy in the carrier's 
restricted pharmacy net work; 

(2) to bil l t he insured up to and not in excess of any 
copayment, coinsurance, deductible or other amount 
required of an insured by t he carrier; 

(3) to be reimbursed on the same methodological basis, 
inc l uding , but not limited to capitation or other risk­
sharing methodology, as required of any pharmacy in the 
carrier's restricted pharmacy network; 

(4 ) to participate in the carrier's utilization review 
and quality assurance p rograms, including utilization 
and drug management reports as required of any pharmacy 
i n the carrier's restricted pharmacy network ; 

(5) to provide computerized on-line eligibility 
determi nations and claims submissions as required of 
a n y pharmacy in the carrier's restricted pharmacy 
network; 

(6) to participate in the carrier 's satisfaction 
surveys and complaint resolut ion programs for its 
i nsureds ; 

(7) to protect the carrier 's proprietary information 
and an insured's condifential ity and privacy; 

(8) to abide by the carrier's performance standards 
wi th respect to wait ing times, fill rates and inventory 
management, including formulary restrictions; 

(9) to comply with the carri er 's claims audit 
p rovisions; and 

(10) to certify, us ing audi t results or accountant 
statement s, the fiscal soundness of the non-n etwork 
p h armacy. 

17 



Id . Basically , if a pharmacy is willing to accept the same terms 

as a network pharmacy, the carrier must allow the non-network 

pharmacy to provide services to its insureds. The statute does 

a llow the carrier t o "impose a cost - sharing charge for the use of 

a non - network pharmacy not to exceed five percent more than the 

charge for using any pharmacy in the carrier's restricted 

network." Id. 

Though the Any Willing Provider Law does not prohibit 

restricted networks, it does preclude a carrier from "impos [ing] 

any agreements, t erms or conditions on any non- network pharmacy 

which are more restrictive than t hose required of any 

pharmacy in the carrier's restricted pharmacy network." Id. As 

noted by Judge Lasker "[t ]he Act does n ot dictate the terms of 

the relationship between carrier and pharmacy, but instead uses 

the agreement a carrier reaches with its network pharmacies as a 

benchmark against which to measure its relationships with non­

network pharmacies." American Drug Stores , Inc., 973 F. Supp . at 

61. 

This l aw took effect on January 1, 1995, but it provided for 

a one-year grace period for health insurance plans with an 

existing agreement with particular pharmacies, i.e. if a carrier 

had a contract in effect as of December 31, 1 994, it could renew 

or extend that agreement an additional year. Mass. Gen. Laws ch. 

60 § 308. 

The Commissioner of Insurance issued a bulletin on December 
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1, 1995, stating in part: 

It is the Division's determination t hat the [Any 
Willing Pharmacy Law] is intended to require a 
competitive bidding p rocess be used in any instance in 
which a carrier provides (including where it continues 
to p rovide) pharmaceutical drug benefits to insureds, 
which under the terms of a carrier's policy, 
certificate, contract or agreement of insurance or 
coverage either requires an insured or creates a 
financial incent ive for an insured to obtain 
prescript ion drug benefits f r om one or more 
participating pharmacies t hat have entered into a 
contractual relationship with the carrier. 

Pls.' Ex . 12, (Bulletin 95-12 from the Division of Insurance) 

Richard Mastrangelo ("Mastrangelo"), the Firs t Deputy 

Commissioner and General Counsel of the Di vision of I nsurance 

reiterated the position set forth in the bulletin on December 22, 

1 995 in a memorandum addressed to commercial health insurers , 

Blue Cross-Blue Shield  of Massachuset ts, and Health Maintenance 

Organizations  Id . In thi s memorandum, Mastrangel o stat ed that 

"I am writing to make its intent crystal clear: t h e statute is 

intended to require that all commercial health insurers, Blue 

Cross-Blue Shield of Massachusetts and a ll Health Maintenance 

Organizations must a l low any p harmacy wishing to do so, to 

provide prescription drug [sic] to qualified insureds." Id. 

In addition to t he Any Willing Provider Law, Medicaid's Mos t 

Favored Nati on Rule applied. See 42 U.S.C.A § 1396r- 8; Mass. 

Regs. Code tit . 114 .3 § 31.01 et seq. In 1990, Congress 

initiated a Medicaid rebate program as part of the Omnibus Budget 

Reconciliat ion Act o f 1990. Pub. L. No. 101-508, 10 4 Stat. 1388 
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(1990). Th i s program was designed to keep Med icaid prices low. 

Although the Government was the largest purchaser of prescription 

drugs, i t was not able to translate that v o lume into bargaining 

power. Further state regulations provi de t he terms by which a 

pharmacy could charge for a prescriptions dispensed to Medicaid 

patients. See Mass. Regs. Code t it. 114 .3 § 31.01. "The State 

required that pharmacies would provide similar rate structures 

under t he same model relat i ve t o Medica i d. So, if you were under 

a si mi l a r model , y ou'd have to pass along to the State a lower 

rate if i t existed. Pl s. Ex. 1, (Morrison Dep . at 79). 

E. The Harvard Pilgrim/PharmaCare Agreement 

CVS cr eated Pharmacar e the same mont h the Massachusetts 

Legis lature enacted the Any Willing Provider Law. PharmaCar e i n 

tur n began negotiat i ons with Harvar d Pi l gri m to pr eserve the 

Harvard Pilgrim-CVS re lationship . Apparently i n response to the 

recently enacted Any Willing Provider legislat i on, PharmaCare 

present ed a proposal to Harvard Pilgrim r egarding i ts pharmacy 

network. Pls .' 56.1 Stmt.  ¶ ¶ 20; Pls.' Ex. 7 (Harvard Community 

Health Plan Cap i tation Pr oposal). Withi n thi s document , 

Pharmacare noted that its proposal offered a "St r ategic solution 

to any-willing-provider ." Id. A similar statement is found in a 

document enti tled " PharmaCare: Background/Program 

Ana lys is/Discuss ion Issues/Recommendations," prepared by CVS and 
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PharmaCare . Pls.' Ex. 13. 6 

The " PharmaCar e Program Anal ysis," presented t o Harvard 

Pilgrim in 1995, inc l uded the fol low i ng statements under the 

heading "Background": 

- CVS/PharmaCare and HPHC wish to negotiate a risk share 
agreement with PharmaCare under which HPHC would pay 
PharmaCare a Per Member Per Month (PMPM) rate 

- Any Willing Provi der and Most Favored Nations 
legislation requires a synergistic sol ution f o r HPHC , 
CVS and PharmaCare . 

The page entitled "Harvard Pilg rim Health Care Pr oposal 

Guidelines" included: 

- Pr otect a ll part i es f rom Any Wil l ing Provi de r and Most 
Favored Nations l egi slation through capitation based 
s tructure . 

- Rest ructur e pricing to a lign i ncent i ves f o r HPHC and 
CVS/ Pharma Care 

- Restru cture risk share to reflect CVS/PharmaCare's 
ability to manage pri ce wi th true - ups for ut i lization 
and copay 

On December 21, 1995, Harvard Pilgrim and PharmaCare enter ed 

into an agreemen t, with a r et r oactive effective date of January 

1 , 1995. Pls.' 56.1 Stmt. ¶ 22. This agreement provi ded that 

6 The Defendants dispute that the document was prepared by 
both PharmaCare and CVS as the Independent Pharmac i es cited no 
extrinsic evi dence to thi s ef fect. Defs.' 56.1 Resp. ¶ 26. Each 
page of t he document has the logo of both PharmaCare and CVS, 
however, a nd the Court finds t hat bo t h were involved in its 
creat i on. See Pls.' Ex. 13 . 
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PharmaCare was to be the "Prescr i ption Benefit Manager" for 

Harvard Pilgrim. I d. The agreement was amended i n writing and 

verbally. Id. 11 23, 24. As part of t he agreement, PharmaCare 

"was responsible f o r contracting directl y with pharmacies that 

provided servi ces to Harvard Pilgrim members and for reimbursing 

t hose pharmacies for the prescript ions filled by those insureds." 

Defs.' Mem. at 2. As a resul t , PharmaCare took over issuing 

payments to pharmacies. Pls.' Mem. in Supp. of Summ. J. at 4. 

[Doc. No . 167] {" Pls.' Mem."). Prior to March 16, 1998, 

PharmaCare was reimbursed by Harvard Pil grim at different rates 

depending ·on whether a prescription was dispensed from a CVS or 

non -CVS pharmacy. Id. PharmaCare was reimbursed at a rate of 

AWP minus 6% for prescriptions dispensed at CVS stores and at t he 

actua l rate of reimbursement for prescriptions dispensed by other 

pharmac ies. Id. 

As part of the contract, Harvard Pilgrim provi ded PharmaCare 

with historical data indicating the prescriptions dispensed to 

its members. Pls.' Ex. 9, (PharmaCare Management Services, I nc. 

Agreement). That i nformation provided the basis for the rate 

PharmaCar e was to be pa i d. Id. Through this con tract, the 

parties were privy to certain confident ial i nformation, which the 

parties agreed not to disclose wi thout prior written consen t. 

Id. 

I n the Second Amendment of the Agreement, the parties agreed 

t hat: 
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[T]he Capitation and risk sharing provis ions 
s hal l apply only during any peri od of time i n which CVS 
shall maintain market share, de fined as t otal claim 
dollars based on pricing formulas established in this 
Agreement, equivalent to the following level s by HPHC 
pr oduct type: 

Pilgrim Legacy HMO, capitated plans : 90% 
Harvard Legacy HMO , capitated plans : 80% 

For a ny peri od o f time during which CVS's sai d market 
share shal l fall the [sic] either o f t he per centages as 
de fined above, PharmaCare rese rves the right , at its 
sole discretion, to terminate this Agreement. In t his 
case, Pharmacare and HPHC agree to renegotiate anew 
[sic ) Agreement in good faith. 

Pl s .' Ex. 10 , (Second Amendment to Agreement) 

On September 20, 1999 , i n t he Thi rd Amendment, t he parties 

extended t he term of the contract by 90 days to March 31, 20 00 

and rat ified all  other terms, including the p rovis ion regarding 

CVS's market share. Pls.' Ex . 10, (Third Amendment to 

Agreement ) . 

F. Opening up the network 

Ha rvard P i l grim had been quite satisf ied wit h CVS as its 

sol e source f or prescript ions to its members. CVS had willingl y 

j o ined with Har vard Pilgrim in innovative risk sha ring and cost 

containmen t ef fort s . Thus , Harvard Pilgrim g r u dg i ngly yielded 

gr ound to the Any Willing Provi der Law. 

Osco Drug Stores f i led an action aga i nst Harvard Pilgrim 

al l eging t hat i t was exc luding the m from it s netwo r k o f 

pharmacies in violation of the Any Willing Provider La w. Pls.' 

56 . 1 Stmt. 27; Compl aint, American Drug Stor es Inc. d/b/a/ Osco 
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Drug Stores v. Harvard Pi lgrim Health Care, I nc. and Prudential 

Health Ins. Group, F. Supp. 60 (D. Mass.) (Lasker, J.) (No . 96-

10084-MEL). This litigation caused Harvard Pilgrim, CVS, and 

PharmaCare to step up n egotiati ons wi th a view  toward preserving 

their relationship whi le submitting to the Any Willing Provider 

Law. At the conclusi on o f these negoti ations, Pharmacare 

purported to offer a new "Managed Care Pharmacy Agreement" to all 

pharmacies i n Massachusetts. _ Pls.' Ex. 18, (Pharmacare letter 

dated Feb . 27, 1998 to "Dear Pharmac i st"), Pl s .' Ex. 19, (Managed 

care Pharmacy Parti cipation Agreement). under the proposed 

Agreement, Phar maCare would pay a fla t rat e of $29.70 per brand 

or generic prescription sold by a participating phar macy, 

regardl ess of the actual cost to the pharmacy. _ Pls.' Ex . 1 9. 

Harvard Pilgrim would in return, rei mburse PharmaCare AWP minus 

8.5% for each prescripti on whether i t was dispensed by a CVS or 

non - CVS pharmacy. I d. Tellingly, in a March 12 , 1998 PharmaCare 

document entitled "Managed Care Pharmacy Participation Agreement 

Summary" PharmaCar e admitted; 

Percent reimbursement rate is ½ of CVS exclusi ve rate, 
this is not containing healthcare costs for Harvard as 
their PMB [pr escription benefits manager], this is 
keeping CVS, I nc . whole in light of l osing the 
exclusive as pharmacy provider. 

P 1 s . ' Ex . 2 2 . 7 

7 During this same period, Greg Weishar, the President of 
PharmaCar e, in an October 2, 1997 memor andum to Health New 
Engl and, recommended that Health New England "open the net work, 
under a new cont racting process wherein PharmaCare will permit 
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The Osco l itigation settled in 1 997, and shor tly thereafter 

t h ose pharmacies were allowed to participate in the Harvard 

Pilgrim network. Pls.' 56.1 Stmt. ¶ 28; Defs.' Ex. 21, 

(Settl ement Agreement). According to Harvard Pilgri m, though 

the y contested the claims raised by Osco, in 1998 they agreed to 

open their network to "all pharmacies on an equal basis. " Defs.' 

Mem. at 3; Defs.' Opp'n to Pl s.' Mot. for Partial Summ. J . at 3 

[Doc . No . 179 ] ( "De f s. ' Opp' n ") . Stop and Shop pharmacies were 

allowed to join the network beginning on March 2, 1998. Id. at 1 

29 . In a l et t er dated Februa r y 27, 1 998, PharmaCare i nvited all 

pharmac ies t o joi n a new Harvard Pilgrim pharmacy network as of 

March 1 6, 1998. Id. at, 33; Pls .' Ex. 18. Prior to mailing 

t h is February 27th letter, PharmaCare had first determined t h at 

i t s proposed rates of reimbursement for prescriptions were 

acceptable to CVS. Pls.' Ex. 1, (Weishar Dep. at 58-59). 

G. The 1998 Managed Care Pharmacy Participation Agreement 

In orde r to j o in the network, each par ticipat ing pharmacy 

had to sign a "Managed care Pharmacy Participation Agreement," 

which "contained ident ical service and reimbursement terms." 

Defs.' Opp 'n a t 3. Under the 1998 Part icipation agreement 

(e ffective March 16, 1998 ) , each pharmacy was paid t he $29. 70 

part i cipa t ion to any wi l ling phar macy based on a [sic ] a flat fee 
per RX; The current contrac t with CVS wi l l require cance l lation . 

The current financia l arrangement between HNE and PharmaCare 
will remain intact ." Pls.' Ex. 16 , (Memoran d u m to Health New 
Engl a n d) . 
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flat rate per non - generic prescription dispensed, regardless of 

the actual cost of t he prescr i pt i on to the pharmacy, excepting a 

few specified drugs. Pls.' 56.1 St mt . ¶ 43. This r ate is 

referred to as a "capitated" reimbursement rate, 8 At various 

times after  March 16, 1998,  the rates of reimbursement were 

changed. Pls .' 56.1 Stmt . ¶44. Payments were made by PharmaCare 

directly to the pharmacies . Pls . ' Ex . 1 9. PharmaCare was paid a 

per member per month rate, but ul timately was reimbursed by 

Harvard Pilgrim the Average Wholesale  Price (as defi ned in the 

agreement) mi nus 8.5% for brand drugs t hrough a "true-up" 

process. Pls.' 56 .1 St mt . ¶ 42; Pl s.' Ex. 11 (Response to 

Interrog. 14). The "true-up" process would reconcile the 

di fferences between t he per member per month rate and the AWP 

minus 8.5% rate. Defs .' 56.1 Resp ¶ 42 . 

In  addition to the terms provi ded for in the 1998 

Participation Agreement, every pharmacy had to agree not to sue 

Har vard Pilg rim and PharmaCare for any claims related to i ts 

net work operat ion "including but not limited to claims brought 

under AWPA." Defs .' Mem. at 4. That is , the very agreement upon 

which the Defendants' rely to demonstrate compliance with the Any 

Willing Provider Law contains express language requiring the 

8 Defendants contend that the rates are not actual ly 
"capi tated," which, by thei r definition involve "fixed fees per 
patient" whereas t he rates a t issue are " fixed fees per 
prescript i on , " Nevertheless the Def endants chose to use the 
"capi tated" term for ease of reference , and this Court does so as 
well. Defs.' Mem. a t 3, n.2. 
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weaker party to the agreement (the independent pharmacy) to give 

up its rights under the law passed, in part, for its express 

benefit. See Pls.' Ex . 1 9 . At oral argument, i n response to 

this Court's concern that this provision would violate the Any 

Willing Provi der Law in and of itself, the Defendants contended 

that they had not sought to enforce this release provision. Tr. 

of Hr'g of Oct. 20, 2004, at 25. This is simply untrue. 9 The 

Eighteenth Af firmative Defense rai sed by CVS and Pharmacare i n 

their answer states that " [s]ome or a l l of the putative members 

o f the alleged plaintif f c l ass have released the c l aims asserted 

in the Complaint." Answer of Defs.' CVS and PharmaCare [Doc . No. 

52] . 

Throughout the c l ass period, Harvard Pilgrim continued to 

evaluate PharmaCare's management of its prescription benefit 

program. I n a report prepared for Harvard Pilgrim dated October 

9 The Defendants sought to respond to the Court's concerns 
by submitting a letter explaining t he history of the release and 
covenant not to sue. Nov. 11, 2004 Letter from Thane Scott, Esq. 
to The Honorable Will iam G. Young [Doc. No. 199] ("Letter from 
Scott") . The Defendants contend that the covenant not to sue was 
required from all pharmacies (including CVS pharmacies), in order 
to ensure  equal treatment of all pharmacies. Id. The letter 
also noted that Medimpact continued the practice of requiring t he 
r elease. Id.; Defs.' Ex . 7. "Thus, from the time the network 
was first opened until the present, the release and covenant not 
to sue have been ut ilized evenhandedly and without mater i al 
change by both [PharmaCare and Medimpact] " Letter from 
Scott. 

The letter, however, neither corrected counsel's assertion 
at oral argument that the covenant not to sue was never i nvoked, 
nor addressed the Court's concern that such a covenant may in 
itself be violative  of the Any Willing Pr ovider Law. See id. 
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18, 1999, William  M. Mercer Incorporat ed compared various PBMs, 

i ncluding PharmaCare. Pls.' Ex. 28, (Mercer Report). PharmaCare 

was by far the mos t expensi ve of the PBMs evaluated. See id. 

This report ult imately l ed to Harvard Pi lgr im concluding that the 

arrangement with PharmaCare was not containi ng costs. See Pl s.' 

Ex. 29, (Burton Orland email regarding PBM Updates ) . soon 

thereafter , Harvard Pilgrim replaced Pharmacare wi th MedImpact  

Healthcare Systems, Inc. (" Medimpact "). Pls.' Ex. 30, (Service 

Agreement with Harvard Pilgri m Healthcare). 

III. APPLYING THE LAW TO THE FACTS (MIXED QUESTIONS OF FACT AND 
LAW) 

"Ultimately, it was Enron 's tragedy to be 
filled with people smart enough to know how 
to maneuver around t he rul es, but not wise 
enough to understand why those rules had been 
written in the f irst place."  

Kurt Eichenwal d, Conspiracy of Fools: A 
True Story, 11 (Stacy Creamer, ed ., 
2005). 

The Independent Pharmacies argue that the agreement bet ween 

Phar maCare and Harvard Pilgri m violated the Any Willing Provider 

Law by illegall y, unfairly, and deceptive ly favoring CVS and 

PharmaCare. Pl s.' Mem. at 9. Although non-CVS pharmacies were 

re imbursed at the same rate as CVS pharmacies for individua l 

pr escriptions, the I ndependent Pharmacies argue that Harvard 

Pilgri m's use of PharmaCare, a subsidiary of CVS, f or 

prescript ion bene f it management services was an attempt to 

ci rcumvent the requirements of t h e Any Willing Provider Law. I d. 
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at 14-15 . They argue t hat by f unnel ing money to PharmaCare and 

changing the met hodology of reimbursement , Harvard Pil grim was 

able t o continue to favor CVS above the other pharmacies. Id. 

The Defendants argue that (1) it did not violate t he Any 

Willing Provider Law, Defs.' Opp'n at 7-14; (2) even if i t did 

v iolate that law, that violati on alone i s insufficient to 

establish liability under Chapter 93A, § 11, Id. at 5 -7; and 

finall y, (3) that the I ndependent Pharmacies have not established 

a loss of "mon ey o r proper ty" as required under Chapter 93A. Id. 

at 4 - 5. 

Neither CVS nor Phar maCare is direct l y liable to the 

I ndependent Phar macies under the claim they presently  pur sue. 

See Mass . Gen. Laws. c h . 176D § 3B; Mass. Regs. Code tit. 211 § 

44:03 . Thei r liability, if any, stems from their concerted 

action with Harvard Pilgrim  i . e . from a claim t ha t they were 

civil conspirators wit h Harvard Pilgrim. 

A. Violations of the Any Willing Provi der Law 

The al l egation that t he Defendants viol ated the Any Wi lling 

Provider Law has several facets to it, each r equiring i ndivi dual 

anal ysis. 

1. Competitive Bidding Violation 

First, the Independent Pharmacies contend that Harvard 

Pi l grim violated t he statute by continuing its exclusivi ty 

agreement with CVS beyond the one -year grace period provi ded by 
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the statute with out competitive bidding. Compl . ¶¶ 76, 78 . 

Though the motion for c lass certification on t his c l aim was 

denied, See Order on Class Cert ification, t he individual 

plaint i ffs (J.E. Pierce, Suther land Pharmacy, Meetinghouse 

Pharmacy, and Medfiel d Pharmacy}, Compl . ¶¶ 5-8, claim that 

Harvar d Pilgrim violated t he Any Will ing Provider Law in fai ling 

t o solicit competitive b ids as mandated by that statute . See 

Compl . ¶ 78 . The class plaint iffs, (Meet inghouse Pharmacy, on 

behal f of i tse lf and the class), al lege that Harvard Pi lgrim 

cont i nued to violate t he Any Wi lling Provider Law even af te r t he 

"opening" of t he ne t work . Id. ¶¶ 7, 82-88; See id. ¶¶ s , 6, 8. 

The Defendants contend that the statute does not apply t o 

Harvar d Pilgrim' s agreement with CVS by arguing that the 

exc l usivity agr eement is not a "restricted pharmacy ne t work" a s 

defined by the Any Wi l ling Provider Law . De f s.' Opp' n a t 8. 

The statute and related r egulations define a " restricted 

p harmacy netwo rk" as: 

an arrangement for t he provis ion of pharmaceut i cal drug 
bene f it s to insur eds which under the t erms of a 
carrier 's policy, cert if icate , contr act or agreeme n t o f 
insuran ce or coverage requires an insured or c reates a 
financial incent ive f or an insured to obtain 
prescript ion drug b enef its from one or more 
participating pharmacies t hat have entered int o a 
specifi c contractual relationship with the c arrier 
pursuant to a competitive b idding process . 

Mass. Gen. L. ch. 176D § 3B . 

Al though Har vard Pi lgrim conce de s that its insure d s we re 
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required to fill thei r prescriptions at network pharmacies, it 

argues that the statute only applies t o pharmacy networks that 

were created "pursuant to a competitive bidding process ." Defs.' 

Opp'n at 8. "It is undisputed that Harvar d Pilgrim did not 

undert ake a competitive bidding process to establish a restricted 

pharmacy network. Rather, from 1996 t o 1998, i t continued to 

abide by its contractual relationships with i ts pharmacies that 

provided servi ces to i ts insur eds . [T]he AWPA was dra f ted 

to specify what must occur when a network is competitively bid." 

Id. 

Harvard Pilgrim's argument that the last six words of the 

definition of the ter m "restr ict ed pharmacy networ k" l i mi t 

applicabi l ity of the statute only to those insurers who follow 

the statute's requirements for fair and competitive bidding, if 

accepted by this Court, would render that porti on of the statute 

a purely voluntary and essentiall y nugatory act. Under standard 

statutory rul es of construct i on, l eg i slat i on is presumed to have 

been enact ed in order to " remedy the evil at which t he it appears 

to be aimed." Whi te Construction Co., Inc. v. Commonwealth, 11 

Mass . App . Ct. 640, 648 (1981) (quoting Morse v. Boston, 253 

Mass . 2 4 7 , 2 5 2 ( 19 2 5 ) . "An intention to enact a bar ren and 

ineff ective provision is not lightl y t o be imputed to the 

Legislature ." Insurance Rating Bd. v. Commissioner of Ins ., 356 

Mass. 184, 189 (1969). The i nterpretati on urged by Harvard 

Pilgri m wou ld render t he provisions concerning the compet i tive 
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bidding requirements completely ineffec tual and in d irect 

contrast to t he l a nguage and general purpose o f the Any Willing 

Provider La w. Moreover, the applicabi l i t y of the l aw was fur ther 

clarified by the Bulletin and Memorandum issued by the 

Commi ss i oner of Insurance and First Deputy Commissioner of the 

Divis i on of I n sur ance i n December 1995. Pls .' Ex . 12. 

The Def endants fail to addr ess adequately why t hey cont inued 

to interpret t he Any Wil ling Provider Law cont r ary to t he 

interpretation adopte d by the Massachuset ts Division of 

Insur ance. These let ters not onl y p re -dated the "opening" of the 

network to other pharmac ies, but the bul letin pre-dated the 

execut i on o f t he PharmaCare/Harvard Pi l grim Agreement, whi ch was 

execut ed on December 21, 1995. See id .; Pl s.' Exs . 9 , 19. 

The De fendants did mention t he December 1, 1995 bullet i n in 

both of its memoranda currently before t his Court . Defs.' Mem. 

at 27 ; Defs . ' Opp'n at 11. I n its memorandum in support o f 

summar y judgment the Defendants contend that " [t] he Commissi oner 

of I nsurance specifical l y h as stated tha t the competit i ve bi dding 

p rocess doe s n ot apply ' in a situation where a carrier has an 

'open' network in which any pharmacy t hat wishes t o contract with 

t he carrier to provide prescription drug benefits may do so." 

Defs.' Mem. a t 27. This utterly mi s-characteri zes t he letter , 

which actual ly states t hat: 

It i s the Division's  determination tha t t he [Any 
Wi l ling Pharmacy Law] i s intended t o require a 
compet i tive bidding p rocess b e used in any i nstance i n 
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which a carr ier provides (including where it continues 
to provide) pharmaceutical drug benefits to insureds, 
which under the terms of a carrier's policy , 
certificate, contract or agreement of insur ance or 
coverage either requi res an insured or creates a 
financia l incentive for an insured to obtain 
prescription drug benefits from one or more 
participati ng pharmaci es that have entered into a 
contractual relationship wi th the carrier. 

Pls.' Ex. 12 (emphasis added). 

The Defendants conti nue this mis-characterization in their 

Memorandum i n Opposition to Plai ntiff's Motion for Partial 

Summary Judgment where they state: 

The Division o f I nsurance Bulletin r epeatedly relied on 
by plaintiffs confirms that competit ive bidding was not 
required for the post March 16, 1998 network because it 
was "open" to "any pharmacy that wished[d] to contract 
with the carrier to provide prescription drug 
benefits." 

Defs.' Opp'n at 11. 

Simply put, Harvard Pilgrim and its pharmacy network was 

subject to the bidding requirement of the Any Willing Provider 

Law. 

This Court also finds unconvincing the Def endants' argument 

that they are relieved from thei r i nvolvement in this case 

because the pharmacies e n tered into a network with PharmaCar e, 

which i s not a "carrier" as de fi ned by the Act. Defs.' Opp'n at 

10 - 11 . Though Ph armaCar e is not a "carrier," 10 Har vard Pilgri m 

10 A "carrier" is def i ned "as an· insu rer operating pursuant 
to the provisi ons of M.G.L . c. 17 5 , a hospital ser vice 
corporation operating pursuant to the provi sions of M.G.L. c . 
176A, a medical service corporation oper a ting pursuant to the 
provisions of M. G.L. c. 1 76B, a health maintenance or ganization 
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most cert ainly is, and t he three defendants here conspired 

together to circumvent the l aw through development of the 

restrict ed network. 

The claim that CVS should have been prohibited from bidding 

on the restricted network because it was invo l ved "in the 

devel opment or management of [the network], network contracts, 

bid specifications or the bid process, or assists in the review 

or eval uation of sai d bids . ." Mass . Gen. L . ch. 176D §3 B, 

is beside the point . There was no biddi ng process. There should 

have been. The Defendants violated t he Any Willing Provider Law 

by act ing in concert to create a restricted network wit hout 

competitive bidding. As noted above, however, there is no 

private cause of action to enforce the provisions o f the Any 

Willing Provider Law. Id . The Court considers be l ow whether 

thi s vio l ation constitutes a viol ation of Mass. Gen. Laws ch. 

93A, § 11 . 

2. The Overpayment of PharmaCare 

As a result of the Osco li tigat ion, Harvard Pilgrim c hose 

to "open[ ] t he Harvard Pilgrim pharmacy network to a l l interested 

part i es" rathe r than l itigat i ng whether Harvard Pilgrim was 

required to comply with t he competitive bidding requirements of 

operating pursuant t o the provisions of M.G. L . c. 176G, and a 
prefe rred provider arrangement operating pursuant to the 
provisions of M.G.L. c. 1761, or a wholly -owned subsidiary or 
affiliate under common ownership thereof ." Mass. Regs. Code tit. 
211 § 44 :03. 
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Any Willing Provider. Defs .' Opp'n at 3. The Independent 

Pharmacies allege that Harvard Pilgrim continued a restricted 

ne t work that, on its face, appeared to comply with the Any 

Willing Provider Law, but in actuality us ed the services of 

PharmaCare, t h e whol ly-owned subsidiary o f CVS, in order t o 

cont i nue a nearl y excl us ive r elat ionship with CVS. Pl s .' Opp' n 

a t 10 . The I ndependent Pharmac i es fur ther contend t hat "the 

defendant s wanted to r eimburse pharmac ies at a low rate for 

prescr ipt ions, thereby dimini s hing part i cipation from compet ing 

pharmacies and si multaneous l y funnel ing additional amounts to CVS 

through i ts whol ly-owned subsidiary, PharmaCare." Pls .' Mem. at 

5. Thus the claim has two asp ects consti tut ing t h e conduct that 

al l egedly vi olate d the Any Will ing Provider Law and, potentia l ly, 

Mass. Gen. Laws chapter 93A, § 11 ; i .e. (1) Harvard Pilgrim's 

all eged att empt t o squeeze out competition by favor ing CVS by 

cre a t i ng t he contract wi th PharmaCare, and (2} the 

overcompensat i on of CVS through its subsidiary PharmaCare. 

Without PharmaCare in the p icture, a contract with a 

pharmacy benefits manager negot iated at arms length might well 

no t , in itself , have violated the statute. Though the i ntent of 

the legislature was to al l ow any pharmacy wishi ng to pr ovi de 

servi ces wi thi n a network to be able to do so , it was clear that 

those pharmacies would have t o a gree to the same t erms as a 

network pharmacy. See Mass. Gen. Laws ch. 17 6D § 3B. Had CVS 

been able t o maintain its relationship wi th Harvard Pilgr im by 
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ensur i ng tha t reimbursement r ates were low enough t o discour age 

other p h a rmaci es from part i cipat i ng, y e t high e nough t hat CVS 

coul d s u st a i n itself, without any invol vement by o r t hrough 

PharmaCare , i t might h av e b een able lega l l y to circumvent t he 

ef f ec ts of the Any Wi l l i ng Provi der l aw. Here, however , 

Pha rmaCare cou ld re imburs e phar mac i es at a ver y l ow r a t e , wi thout 

jeopard izing CVS's f i nancial health because Phar maCar e was 

guarant eed a much hig her reimbursement  from Harvar d Pilgr im. 

Moreover, PharmaCar e coul d re-negotiat e if CVS was not 

maintaining  i ts share of t he market. Pl s . ' Ex . 4 . 

Harvard Pilgrim re jec ts this char acterizat i on o f the 

arrangement, not i ng that t h e cont ract s with CVS and Phar maCa r e 

are t wo different a rrangements that should n o t b e const rued i n 

conj unct ion wi t h one ano t her. De f s.' Mem . a t 8 -9 . "CVS r etail 

pharmacies s igned t he same cont r a ct and r eceived the same 

re i mbursement as al l o f the pharmac i e s in t he plai nti f f class." 

De f s.' Opp'n at 12 . Ph armaCare's r eimbursement was for a 

d iffe r ent contrac t entail ing d ifferent services . Id.; Def s. ' 

Mem. a t 9- 10 . Ph armaCare provided Harvard Pilgrim with vari ou s 

o ther s ervices no t pr ovide d by a ny other pharmacy, includi ng 

"clai ms pr oce ss i ng, clinical i nformation man agement and formulary 

management, and a lso included a risk-sharing compon e n t t hat 

reflected  market event s." Defs.' Me m. at 9. 

On i ts face , t here would app ear to be no v iol ation. It is 

t r u e that a ll pharmacies rece i v e t he same amount p e r p rescrip t ion 
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from PharmaCare. Defs.' 56.1 Stmt. ¶ 22. Even if the payments 

to PharmaCare a re attributed to CVS, t h e Defendants contend that 

these a dditional payments are for the additional services 

provided by PharmaCare to Harvar d Pilgrim . De f s . ' Mem. a t 9. 

Nevertheless, after a careful review of t he entire r ecord, it is 

apparent that this arrangement i s a concerted effort to 

c ircumven t t h e Any Willing Provider Law , and the Court so finds. 

Though PharmaCare was ent it led to compensation for its services, 

it is not entitled to be overcompensated beyond the value it 

added in order to line t he pockets of CVS. PharmaCare was acting 

not only on its behalf, but on the behal f of i ts parent CVS. 

For example, in it s agreement with Harvard Pilgrim, 

PharmaCare ret ai ned the right to cance l t he a g reement if CVS' 

market share of Harvard Pi lgrim prescript i ons fel l be l ow 80%. 

Pls . ' Ex . 10. Thoug h the Defendant s con tend t hat a ll pharmacies 

were treated equally, the fact t hat the 1998 Agreement woul d 

remain intac t only so long as CVS maintained the l ion's share of 

the market evidences the advantages CVS enjoyed in the "open" 

ne two r k . See id . 

Other evidenc e poi nt i ng to a "sweetheart deal " a re found in 

documents prepared by t he Defendants. One CVS document stat es 

"we need to consider what lower r ate of reimbursement to the 

pharmacy would be consider ed reasonable in t hat it exist s 

elsewhere and yet would diminish t he desire for participat ion." 

P l s . ' Ex . 2 0 . 
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Finally, as to the value added, a review of t he Mercer 

Report strongl y suggests that PharmaCare was compensated at a far 

highe r l evel than other PBMs offering similar s ervices. Pls.' 

Ex . 28. PharmaCare argues t hat it added additiona l value by 

using a per member per month arran gement which allowed i t t o 

s h a r e risk wi t h Harvard Pi lgrim. Defs.' 56 .1 Stmt . ¶ 10. Though 

Pharmacare did share some ri sk, this argument is less than 

persuasive in light of the "true-up" process that ensured 

additi onal payments to Phar macare should t he program costs go 

beyon d the capi t ated ra t e. See Pls.' Ex . 1 , (Birni er Dep. at 

140 -4 1 } . 

The Defendant s have cons istent l y ar gued that Harvard Pi l grim 

would never have agreed to a n arra ngement t hat would be aga inst 

it s own economic int erest . Defs.' Mem at 8-9, 17. This 

assertion i s contradi cted by the record. Gerald Plotkin , M. D. , 

the Medi cal Director of the Medical Groups Divis ion of Harvard 

Pilgr im , submi tted an a ffi davit as part of the Osco lit i gation. 

Pl s .' Ex. 45 (Plotkin affidavit) . In it, he states that 

exclusi ve phar macy networks allow HMOs to "provide predictable, 

consistent l evels o f vol ume to provi ders in retur n f or price 

concession..."  Id. ¶ 3. He a l so not ed that Har vard Pilgrim 

was abl e to realize s avi ngs of 5% to 10% in one of its 

prescr i ption pr ogr ams by d irecting volume t o CVS. Id. 1 8. 

Moreover, HMO advocates in oppos i tion to any wil ling provider 

l aws throughout the nation o ft en base thei r arguments on t he 
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benefits HMOs enjoy by exclusive arrangements with providers. 

Pls.' Ex. 8, (Letter from Michele Garvin and John C. Kane, Jr., 

Ropes and Gray, on behalf of Massachusetts Association of Health 

Maintenance Organizations, to Kevin Beagan, Director of Health 

Policy (Dec. 23, 1994)) (quoting former Commissioner of Insurance 

Roger Singer "[if] an HMO were required to contract with any 

willing pharmacy. its ability to negotiate lower cost 

contracts for pharmacy services would also be destroyed because 

the HMO then would be unable to guarantee volume to any group of 

selected pharmacies."); see Matthew G. Vansuch, Not Just Old Wine 

In New Bottles: Kentucky Association of Health Plans, Inc. v. 

Miller Bottles a New Test for State Regulation of Insurance, 38 

Akron L. Rev. 253, 270 (2005) (stating "[o]ne way [HMOs] have 

devised to control health care costs is 'selectively 

contracting,' where the [HMO] selects a limited number of [] 

health care providers to provide services to the [HMO's] 

membership in return for a reduced cost to the HMO."); James W, 

Childs, Jr., Comment, You May be Willing, But are you Able?: A 

Critical Analysis of 'Any Willing Provider' Legislation, 27 Cumb. 

L . Rev . 19 9 , 2 0 7 ( 19 9 7 ) . (noting that "[p]roviders are 

essentially guaranteed a steady volume of patients because the 

[HMO] will contract with only a select few providers."). The 

main cost benefit of HMOs lies in their ability to restrict 

providers and guarantee those selected providers higher volume in 
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return for lower prices. Bahr, supra at 557. By guar anteeing 

CVS exclusivity, Harvard Pilgr im was in a stronger bargaining 

posi tion because it could negotiate lower rates for its 

prescription plan in return for CVS's reli a n ce on high volume f or 

profit. Without t hi s guarantee of volume, CVS likely would not 

have agreed to the l ow reimbursement rate. 

One impediment t o an agreement where CVS and Harvard Pilgrim 

contracted excessivel y low reimbursement rates is the Most 

Favored Nati ons rule . See Pls.' Ex. 1 , (Morrison Dep . at 79) 

Though not di rectly a t i ssue in this case, the Most Favored 

Nations Rule requires that a phar macy not charge a higher rate 

for a prescript ion di spensed to a Medi caid recipient than the 

l owest reimbursement rate received for that pr escri pt i on by the 

pharmacy from any o ther insurer . I d. By using a capitated rate 

rather than the typi ca l AWP minus a negotiated percent age, CVS 

and Harvard Pi lgrim were ab le to negot iate the l ower rate, whi le 

CVS could continue to be reimbursed f or Medicaid prescript ions at 

a higher rate . 

It is hardly the desire of t his Court to discou rage 

innovative ways to r educe expenses i n a time of r i sing health 

care costs. Neverthel ess, cost is merely one o f t he competing 

inter ests t h a t must be cons i dered when addressing consumer health 

care needs. Here in Massachusetts, the General Court made clear 

in the Any Willing Provider Law , its policy of support for 

freedom of con sumer choice, and concern f or independent and smal l 
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chain pharmaci es. See Mass. Gen. L. ch. 176D § 3B. 11 

Harvard Pil grim, PharmaCare, and CVS c hose to i g nore the 

mandate i ssued by the Massachusetts legisla t ure. They came up 

wit h a creative way t o circumvent the law a nd thu s con tinued (in 

a modified f orm) a precise course of conduct that the 

Mass achusetts legislature wi shed to prohibit. CVS was able to 

main t ain i t s nearl y exclusive arrangement with Harvard Pi lgrim at 

t he expen s e o f con sumer s' choice a nd other non - cvs p h armac i es . 

Mean while, Pharmacare was able to insure t hat CVS's profi ts wer e 

n o t at ri sk du e t o t he l ow rei mbursement r a t e. 

3. Covenant not to Sue 

CVS a nd PharmaCar e al l ege t hat the members o f the cert if i ed 

class released any claim under the Any Will i ng Provider Law when 

they joined t h e network by si gning a release and covenant not t o 

sue. Answer of CVS and PharmaCare, Eighteenth Affirmative 

Defense [Doc. No. 52 ] . The Release stated: 

Phar macy acknowledges tha t thi s Agreement is entered 
int o as part of a process t h rough which PharmaCar e, 
under contract with and on behalf of HPHC, is expanding 
t he number of phar mac ies t hrough whi ch HPHC eligib le 
memb e r s may r ece i v e covered d r u g s, and t ha t PharmaCare 
has agreed with HPHC to permit sai d expan sion. 
Pharmacy agrees and acknowledges tha t tha t proce ss, and 

11 The states' any wi lling provider statutes are often 
cr itici ze d for r aisin g healthcare costs and it appears that the 
agreement under f ire her e was hardl y a panacea f or controlling 
costs. From the begi nning of its "open network" ar r angement wit h 
Pharmacar e, Har vard Pi lgrim continual ly analyze d its need to 
cont r ol cos t s. See Pls.' Ex . 28, 

4 1 



this Agreement, do not involve t he establishment of a 
restricted pharmacy network within t he meaning of Mass 
G.L. c. 176D, 3B, and are not governed by that s tatute . 
Pharmacy further acknowledges HPHC's understanding that 
Mass. G.L. c. 176D , 3B has not applied to t he 
arrangements t h rough whi c h HPHC's el igible Members have 
received Covered Drugs between July 1, 1994, and the 
date of this Agreeme nt . . In consideration of this 
Agreement and of t he acti ons o f HPHC and PharmaCare . 

Pharmacy. . hereby remise, rel ease , absolve, 
acquit and forever discharge [the Defendants] from any 
and all actions . . which Releasers . . now have, 
have had or could have had against Releasees . . at 
anyti me prior to o r as of the date of the execution of 
t his Agreement . . Pharmacy further covenants not to 
sue HPHC or Pharmacare . for any claim based upon 
Mass. G.L.c . 176D, 3B, arising a t any time prior to the 
date of , or during the term of, this agreemen t. 

Defs.' Ex. 20, (Managed Care Pharmacy Part icip ation Agreement); 

Pls . 1 Ex . 19 , (Managed Care Pharmacy Partic ipation Agreement) . 

When pressed about the propriety of such an a greement at 

oral argument, defense counsel suggested that t he rel e ase was 

never enforced. This argument ignores the assertion of the 

rel ease a s an affirmative defense by PharmaCare and CVS and the 

argument in the Defendants 1 motion for summary judgment that the 

Independent Pharmacies have " the burden of proving facts showing 

a rig ht to rescind the release." Defs.' Mem. at 20. 

The I ndependent Pharmacies argue that the release and 

covenant not to sue i s void as a "contract o f a dhes ion. 11 Pls .' 

Opp 'n at 27. Rhode Island case law12 has defined a "contract of 

adhesion" as "a phrase descrip tive of a standard form printed 

12 Pursuant to paragraph 16 of the 1998 Agreement , the law of 
Rhode Island is to control its inte rpretation . 
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contract p r epared by one party and submitted t o another on a 

take - it - or - leave it basis. Usually t here is no true equality of 

bargaining power between parties ." Id . (quot ing Pickering v. 

American Employers I ns ., Co., 282 A.2 d 584, 593 n .8 (R.I. 1971 ). 

Here, t he determinat ion as to whe t her the rel ease i s a contract 

of a dhesion may require individualized investigation, which is 

dif fi cult in the context of a c l ass act i on. Such investigation 

is unnecessary , however, as the rel ease i s void on pub lic policy 

grounds. 

In Rhode Island, " [i}t is a general r u le that contract or 

agreement against public policy i s illega l and void." City of 

Warwick v. Boeng Corp. , 472 A. 2d 1214 , 12 1 8 (R.I . 1984); Accord 

Spence v . Reeder, 382 Mass . 398, 413 (19 81) ( " [i]n var ious 

c ircumstances , cour ts h ave long refused to give effect to 

purport e d waivers of statutory r i ghts where enforcement of the 

pa rticu lar waiver would do vi o lence to the publ ic policy 

under lying the legi slative enactment."). 

Al though the non-CVS pharmacies could waive rights provided 

to t hem by statute for their own benefit, they could not waive 

the appl i cabi l ity of a stat ute that was designed to protect the 

general public as well as themselves. Continental Corp . v Gowdy , 

283 Mass. 2 0 4 , 217(1933) ("Where laws are enact ed on grounds of 

general policy their uniform application for the protection of 

all citizens alike is desirable, and · an agreement to waive their 

provisions i s generally declared invalid, but, where they are 
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designed solely for the protection of rights of private property, 

a party who may be affected can consent to a course of action 

which if taken against his will would not be valid. " 

(quoting Washington Nat. Bank v. Williams, 188 Mass. 103, 107 

(1905)). Accord Canal Electric Co. v. Westinghouse Electric Co., 

406 Mass. 369, 378 (1990) ("A statutory right or remedy may be 

waived when the waiver would not frustrate the public polici es of 

the statute."). 

The policies that motivated t he legislature to enact the Any 

Willing Provider Law did not focus solely on the protection of 

pharmacies left out of a network . The Ac t was also passed in 

order t o ensure that consumers would have greater freedom of 

choice when choosing a pharmacy. Thus, the Cour t holds tha t the 

covenant not t o sue is void as contrary t o Massachusetts public 

policy. As wi ll be seen, the Court need not determine if the 

requirement o f such a waiver in and of i t self violates the Any 

Willing Provider Law . 

B. Violation of Chapter 93A 

Though the Court concludes that the Defendant s, through 

their concerted actions, have violated the Any Willing Provider 

Law, inquir y does not end here. As noted ab ove, the Any Willing 

Provider Law does not provide a p rivate cause of action. Chapter 

93A, however, is the appropriate avenue through which the 

Independent Pharmacies may seek a remedy for the violation. 
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Whitehall Co. Ltd. v. Merrimack Valley Distrib. Co., 56 Mass. 

App. Ct. 853, 858 (2002) ("violation of a specific statut e that 

does not itself permit private recovery may give rise to a 

private claim under c. 93A if the violation amounts to an unfair 

method o f competition or an unfair or deceptive practice 

independently prohibi ted by G. L . c. 93A, § 2, and if recovery 

under c. 93A is compatible wi th the objectives and enforcemen t 

mechanisms the underlying statute contains."). This is not a 

simple mechanical inquiry. Not every unlawful ac t i s a violation 

of Chapter 93A. See Flood v. Midland Nat'l Life Ins. Co., 419 

Mass. 176, 183-84 (1994); Mechanics National Bank of Worcester v. 

Killeen, 377 Mass. 100, 109 (1979). To succeed on its Chapter 

93A, § 1 1 claim, the Independent Pharmacies must show t hat the 

statutory violation also viol ates Chapter 93A § 2, or that t he 

Defendants' behavi or was in i tself an unfair method of 

competition. Mass. Gen. Laws. ch. 93A, § 11. 

A business may bring an action under section 11 of Chapter 

93A against ano t her person who engages "in an unfair met hod of 

competition or an unf air or deceptive act or practice dec l ared 

unlawful by section two or by any rul e or regulation issued under 

paragraph (c) of section two. Id. Important as Chapter 

93A has become to consumer protect ion and fair business practices 

in the Commonwealth  of Massachusetts, the l egislation still does 

not def ine wha t constitutes unfair o r deceptive practices. 

Secti on 2 paragraph (c) grants the Attorney General the authority 
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to establish rules and regulations interpret ing section 2( a ) , 

which declar es unf air competit i on and unfair o r decept ive acts 

unlawful . I d. at§ 2 (c). Pu rsuant to paragraph (c), the 

Ma ssachusett s Attorney General promu l gat ed Code of Massachu setts 

Regulat ions, t itle 940 sect ion 3.16, which s tates t h at a n act or 

practi ce violat es Chapter 93A, section 2 if: 

3 ) I t f ails to comply with exi sting statut es , rules, 
regulati ons or l aws , meant for the p rotection of the 
public's heal th, safety, or welfare promul gated b y the 
Commonwealth or any political t subdivis ion thereof 
inten ded to provi d e the consumers o f t h is Commonwealth 
protect i on . . , 

Mass. Regs. Code ti t . 940, § 3. 1 6(3); see Acti on Ambul ance Serv. 

Inc ., v. At l anticar e Heal th Servs., Inc. , 815 F. Supp. 33, 39 (D. 

Mass. 1993) (Mazzone, J.) . 

Guided by the Federal Trade Commission definition of unfair 

trade practices, the Massachusetts Supreme J udicial Court adopted 

t h is definition of unfair p ractices: 

(1) whether t he p ractice , wit hout necessarily having 
been p reviously considered unlawful, offends public 
po licy as i t has been establ ish ed by statutes, the 
common l aw, or otherwise whether, in other wor ds, i t is 
within at l eas t the penumbra o f some common-law, 
statutory, or other e s tablished concept of unfairness; 
(2) whether i t is immoral, unethica l, oppress i ve, or 

unscrupul ous ; (3) whe t he r i t causes substant ial injury 
to co nsumers (or compet i tors o r other businessmen). 

Purity Supreme , I n c. v . At t orney Gen., 380 Mass. 762 , 77 7 (1980); 

see Amer ican Tel . & Tel. Co. v. IMR Capita l Corp., 888 F. Supp. 

221, 256 (D . Mass. 1 995) (Gertner, J . ). I n addition, the Supreme 

Judici al Cour t stat e d t hat " [a] practic e may be 'deceptive' i f it 
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'could reasonably be f ound to have caused a person t o act 

differently from the way he otherwi se would have acted."' Purity 

Supreme, 380 Mass. at 777 (quot ing Lowell Gas co. v. Attorney 

Gen., 377 Mass . 37, 5 1 (1979)). such "unfair practices" "must 

attain a level of rascality that would raise an eyebrow of 

someone inured to the rough and tumble world of commerce." 

Quaker State Oil Ref. Corp. v. Garrity Oil Co., 884 F.2d 1510, 

1513 (1st Cir . 19 8 9) . 13 

1. Statutory violation constituting a violation of 
Chapter 93A 

The Indep endent Pharmacies argue that "a d irect violati on of 

a statute designed to regulate an aspect of trade or commerce 

ordinarily constitutes an unfair and deceptive practice i n 

v iolat ion o f Chapter 93A." Pls .' Mem . at 8. They argue t hat the 

Any Wil ling Provi der Law was passed in order to protect consumers 

and thus , pursuant to the Code of Massachusetts Regulations, 

title 940, section 3.16, Harvard Pilgrim's conduct falls withi n 

the purview of Mass. Gen. Laws. chapter 93A, § 11. Id. a t 7 - 8. 

The Defendant s counter that the I ndependent Pharmacies have not 

13 This f ormulation is the classic description of "unfair 
pract ices" coined by Justice Kass in Levings v. Forbes & Wallace, 
Inc., 8 Mass. App. Ct. 498, 504 (1979). Sadly, it has s i nce been 
c rit i cized by the Supreme Judicial Court in Massachusetts 
Employers Ins. Exhange v. Propac-Mass, I n c., 420 Mass. 39, 42 
(1995). Nevertheless, the First Circuit has subsequently appl ied 

Massachusetts Chapter 93A law. See, e.g., Damon v. Sun Co .• 
Inc., 87 F .3d 1467, 1483 n.8 (1st Cir. 1996). Perhaps 
"rascality" lives on as an appr opriate touchstone in the First 
Circuit. The matter is of no direct moment here , however, since, 
whatever the defini tion , the Defendants have violated it. 
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shown that "Harvar d Pilgr im ac t ed immoral ly , unethically or 

unscrupulousl y in structuring its pharmacy network." Defs.' Opp' n 

a t 7. 

"[O] ne can commi t a chapter 93A vi olation without behavi ng 

like a ' r ascal ,' if one viol ates consumer protection or public 

safety laws." Cab l evision of Bos t on, Inc ., v . Public Improve ment 

Comm'n of t he City of Boston, 184 F.3d 88, 106 (1st Cir. 1999). 

Nevertheless, the I ndependent Pharmacies over stat e t he case in 

contending t hat · a violation of a statute ipso facto violates 

Chapter 93A, § 11 . Just as an act t hat is not ot herwise un l awful 

may violate Chapt er 93A, not ever y statutory violation 

constitutes a viol ation of Chapter 93A. "The c ircumstances o f 

each case must be analyzed, and unfairness is t o b e measured not 

simply by determining whether particular conduct - is lawful (or 

unlawf ul, we n ow add) apart from G.L. c. 93A but also by 

analyzing the effect of the conduct on the public (or the 

consumer)," Mechanics Nat'l Bank of Worces ter v . Kil leen , 377 

Mass. 100, 1 09 (1979) (quoting Schubach v. Household Fin. Corp., 

3 7 5 Mass . 13 3 , 13 7 ( 19 7 8 ) . 

Harvard Pilgrim , cit ing Knapp v. Sylvani a Show Mfg. Corp., 

418 Mass. 737, 743 -44 (1994) and In re Fi rst New Engl and Den t al 

Centers, Inc. v. Aguino , 291 B .R. 229 (D. Mass . 2003), argues 

t hat Regulati on 3.16 does not apply to business disputes. De f s.' 

Opp'n at 5 . In Knapp, a federa l distr i ct judge cert if ied a 

question to the Massachuset ts Supreme Judicial Court concerning 
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whether " the provisions of 940 CMR § 3.08(2} apply to a simple 

breach of warranty" under t he particular circumstances of that 

c ase . 418 Mass. at 737-38. The Supreme Judicial Court n oted 

that the regulation in question was promulgated prior to the 

enactment of Chapter 93A, § 11, and therefore did not contemplate 

the appl icability of Section 11 to parties both of whom engage in 

trade or commerce. Id. at 744, The Court stated t hat; 

[i] t is reasonably clear that, in drafting t h e 
regulation, the Attorney General had in mind prot ection 
for consumers against unfair or deceptive acts or 
practices . . The regul ation, read as a whole, is 
rooted in §9 of G.L. c. 93A. Where the bulk of the 
regulat ion applies only to consumers and thei r 
interests , and subsection (2) contains no language 
suggesting that it was meant to apply to a broader 
class of persons o r interest, we conclude that the 
portion of subsection (2) a t issue was not intended to 
encompass a contr act dispute between bus i nessmen based 
on a breach of merchantability. 

Id. at 745. 

In In re First New England Dental Centers, Inc . v. Aquino, 

this Court was presented with the theory that the Code of 

Massachusetts Regulations, tit le 940, section 3:16 (2) could not 

be us ed to require heightened di sclosure requirements when two 

bus iness entities were negotiating. 291 B .R . at 240-241. 

Subsection (2) states that "[a] ny person or other legal entity 

subject to this ac t [who] f ails to disclose to a buyer or 

prospective buyer any fact, the disclosure of which may have 

influenced the buyer or prospective buyer not to enter into the 

transaction. " has violated chapter 93A. Mass. Regs. Code 
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tit. 940, § 3. 1 6 (2 ). He re this Court h e l d that the regulation 

should not app l y, with l anguage t ha t s ugges t s t hat the 

regul ations promul gated by t he At t orney General never apply to 

sect ion 11 clai ms 291 B.R. a t 241. ("As t he Court i n Knapp 

suggested , t he regulations were not meant to app l y to mu ndane 

ne got i ations betwe en busi nesses and business peopl e. . This 

Court follows the sound reason ing of the court in Knapp and r u les 

t hat §3 .16 i s inappli cable to t h e case a t bar .). 

Har vard Pi lgrim's readi ng of t hese cases, e specially t he New 

England Dental, i s not unreasonable.  Neve r theless,  us i n g Knapp 

to suppor t an argument that se ction 3 . 16(3) never appl ies to a 

case brought pursuant to Mass . Gen. Laws ch. 93A, § 11 is an 

overl y broad interpr eta t ion o f the language in t wo cases. 

Undergi r ding Knapp a nd New Engl and Den tal i s a belief that 

the di sc l osure aspects o f t h e regulat ions in que stion were 

p r omu l ga t e d to heighten protect i on of consumer s who may not be 

attuned to the har s h practices of the business world. See Mass. 

Regs. Code t it . 940, § § 3 . 08 (2 ), 3. 16(2). This i s not t he case 

at hand. The s ubse ction o f t he Code of Massachusetts 

Regulations, ti t l e 94 0, sect i on 3. 16(3), subsumes substantive 

violation of laws and r egul at i on s wi thin the definition of what 

acts or pract ices vi olate 93A. There is no r eason t o assume t hat 

thi s part icul ar subsection ought not apply t o claims br ought 

pursuant to sect i o n 11 as well as to cl aims b r o ught pursu a n t t o 
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section 9. This does no t h o l d businesses to a h igher standar d of 

conduct out of concern for consumers, it holds them to a standard 

of lawfulness. This i s dis tingui shable from the regul ations 

requiring the heightened disc losures at i ssue in the two cases 

cited by t he De fendant s. See Commonwealth v. Source One Assoc., 

436 Mass . 118, 123 ( 2 o 02) (citing section 3: 16 (3) - ( 4) and noting 

t he tria l judge's observation t hat "unf ai r and deceptive acts 

have come to embrace conduct that 'fails t o compl y with exist i ng 

statutes, r ul es, regulations o r l aws, meant f or the protection o f 

t he publ ic's health, safety or welfare promulgated by the 

Commonwealth or any political subdivision thereof.'") . 14 

True , there are a series of cases that hol d that a v i o lation 

of Mass. Gen. Laws ch. 176D is not a per se viol at i on of chapter 

93A, § 11 . Th ese cases, however, involve the unfai r claims 

settlement procedures of chapt er 176D § 3(9 ) . Brazas Sporting 

Arms, Inc . v. Ameri can Empire Surplus Ins. Co., 220 F.3d 1 , 9 

(1st Cir. 2000) ("a violation of chapter 176D is not 

automat ical ly actionable under chapter 93A, § 1 1 , That 

said, conduct that violat es ch. 176D may independently be a n 

14 It is perhaps noteworthy that , in Knapp, the Supreme 
Judicia l Court based its holding on the f ac t that the regul ation 
t hat had b een violated was promulgated p rior to the passage of 
chapter 93A, § 11, and ther efore did not contemplate disclosure 
d ispute s between to two business entities. The Any Willing 
Provider Law, of course, was enact ed to take its place on a l egal 
landscape tha t included both chapt er 93A, § 11 and t he long­
standi ng Code of Massachusetts Regulation, t itle 940 , s ection 
3. 1 6. 
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unfai r t rade pra ctic e unde r Chapt er 93A, § 11," c i ting Ki e wi e t 

Const r . Co . v. West ches ter Fire Ins . Co., 878 F. Supp 2 98, 3 01 - 02 

( D . Mass . 1 9 9 s l ) . 

This Court has previously no ted t hat Kiewitt does not bar 

r e c ov ery. M. DeMatteo  Const r . Co . v . Century I n demnity Co. , 1 82 

F, supp. 2 d 1 46 , 162 (D. Ma ss. 200 1 ) . "[To say t hat] Sect i on 1 1 

of 93A does no t incorporate 176D is not to say that conduct that 

happens to violate 17 6D may never be 'unfair or deceptive wi thin 

t he mean ing of Section 2 of 93A, and, thus, actionable u nder 

Section 11." Id.; See also, R.W. Granger & Sons, I nc. v. J & S 

Insulation, Inc., 435 Mass. 66, 78 (2 001) (h oldi ng that the trial 

judge coul d r e ly on violations of chapter 176D, sect ion 3(9) as 

'per suas i ve evi dence' that the defendant wilfully or knowi ngly 

engaged in unfair business practices proscribe d by c h apter 93A). 

There i s ample such evide nce here. 

2. Unfair and deceptive practices as Violating 
Chapter 93A. 

Thi s Cour t n e ed n o t , howeve r , ge t overly enmeshed in the 

int e r relat i onship be tween a violation of the Any Wil ling Pr ovi der 

Law a nd c hapt er 93A , § 11 , s ince t he conduc t of the De fendan ts 

he r e f e l l t o a lev e l o f "rascal ity" t h a t c onsti tu t e d unf a i r t rad e 

practice s pr ohibit ed b y Chapter 9 3A, § 11 . 

The goa l o f t he arrang eme n t b etwe e n CVS , Pharmaca re and 

Harva rd Pilgr im was t o ensur e that , desp i te the Any Wi l l i ng 

Prov i d e r La w, CVS ma intained i ts ma rke t s har e in o rde r t o give 
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Harvard Pi lgrim l ower rates. To accomplish this , the Defendants 

had to come up with a plan that would discourage competition, 

while still maintaining pr ofits f or CVS, and purporting to 

comply, at least on the face of the agreement, with the Any 

Willing Pr ovider Law. 

The Defendants argue t hat the I ndependent Pharmacies have 

fai led to show that Harvard Pil grim acted in bad faith . In 

support of this argument, the Defendants consistently focus on 

t he lack of economic motivation underlyi ng Harvard Pilgrim's 

a lleged role in circumventing t he Any Wil ling Provider Law. See, 

e.g. Defs . ' Mem . a t 17, ("Harvard Pilgrim had no incentive to 

eliminate the plaintiffs from the market p l ace."). It is clear, 

however, that Harvard Pilgrim believed that the arrangement, 

which effectively circumvented the mandate of the Any Willing 

Provider Law , woul d be in its financial interest. 

Several of the Defendants' actions in creat ing the "open 

network" wer e unfair business pr acti ces under Chapter 93A. One 

principle of the Any Willing Provider Law was to level out the 

playing field for cont racting parties with differi ng bargaining 

power. Here the three Defendants used their position to make it 

appear there was fair and open dealing, whil e in actuali ty, CVS 

was given one advan tage after another. 

The idea that non-CVS pharmacies were t reated the same as 

CVS by either Pharmacare or Harvard Pi lgrim is simply not 

supported by the record . First, CVS was a participant i n the 

53 



negot iations between PharmaCare and Harvard Pi l grim. Though t his 

in i tself perhaps would not vi olate Mass Gen. Laws. ch. 93A, § 

1 1 , and does no t appear to v iolate the Any Wi l ling Provider Act, 

it d id allow CVS access to information to help it determine the 

leve l of reimbursement to which i t economicall y coul d agree. 

PharmaCare  analyzed t he Harvar d Pilgrim claims hi story in order 

to calculat e a flat rate t h at would be acceptable. See Pls.' Ex. 

1 , (Buckley Dep. at 118-122; Weishar Dep. a t 11-12) CVS 

appr oved t he r eimbursement rate prior to the letter t hat opened 

up the network . Pls .' Ex. 1, (Weisher Dep. at 58 - 59) . 

The non - CVS pharmaci es were not g iven access to t his 

informat i on. Pls.' Suppl emental Ex. 1 , (Grossman Dep . at 303-08; 

Leary Dep. at 54-58}; see Pls.' Ex . 1, (Weisher Dep. at 21-2 4 ). 

Once the p harmacies were invit ed to join t he network, ' they had to 

make t he decis ion whether $29.70 was a reasonable or profitable 

reimbursement wi t hout any informat i on as to what the mix of 

pharmaceuti cals mi ght be. Pls.' Ex. 1, (Weisher Dep. at 23-24); 

see Pls.' Supplemental Ex. 1, (Grossman Dep. at 303-08; Lea ry 

Dep . a t 5 4 - 5 8 ) . 

A d ifference betwe en the typical percentage  of Average 

Wholesale Pri ce form of reimbursement and the "flat fee per RX" 

for m o f reimbursement used by PharmaCare lies in the risks that a 

pharmacy faces through participation . See Pls .' Supplemental Ex. 

1, (Harris Dep . Vo l . I at 47 -48). The Defendant s' expert Dr. 
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Harris, offered a simpl ified example of how t he capitated 

rei mbursement works: 

[If ] a st ore knew t hat all of i ts cu stomers only bought 
penicil l in whi ch sells for $5, or somet hing, per script 

Well, in that world, $29.70 provides a big 
return. 

By contrast -- and this i s before i t went over-the­
counter, but my memory is Pri l osec was sel ling for 
some thing close to $1 00. . If all your customers 
h ad some type of drug such as . . Prilosec at $100, 
well, then $29.70 wouldn' t cover your cost s. 

So now what I mean by "mix" is making bel i eve those are 
t he only two pharmaceut icals in the world, you'd want 
to know how much of penicillin you had and how much 
Prilosec you had; and depending on what mi x wa s, "mix" 
meaning percentages of each, the $29.70 mi g h t cover the 
cost or i t migh t not. It just depends. 

Id. 

This descripti on clarifies the importance of information to 

a pharmacy in determining what rat e wil l be profi table , or even 

feasible . Thanks to PharmaCare, CVS was privy to this 

information. The Independent Pharmacies were not. CVS used this 

information in order to ensure low participati on by other 

pharmacies . 15 

15 The Independent Pharmacies further all ege that PharmaCare 
and CVS misused confi dent ial informat ion a fter ot he r pharmacies 
began servicing Harvard Pilgrim insureds . Pls.' Opp'n at 7 -8 . 
I n support o f thi s allegation, t he Independent Pharmacies point 
to thr ee documents. The fir s t is a document prepar ed by 
PharmaCare in order to ascertain "the mar ket share shift on a 
weekly basis due to the [opening of t he n etwor k] ." Pls.' Ex. 39, 
(Memor anda regarding MA RXNe twork Analysis f or Harvard Pilgrim 
Healt h Care ) . These weekl y report s are accompanied by a cover 
letter summariz i ng CVS's loss o r gain o f c la ims and dollars. I d. 
Part of the analysis inclu des bar graphs comparing CVS's current 
market share for tha t week with its market share since the 
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Reviewi ng the PharmaCare - Harvard Pilgrim agreement itsel f , 

as amended, the Court finds that non- CVS pharmacies were not 

granted a level playing fie ld. As a functional matter, this 

entire deal was intended to, and did, (1) continue the Harvard 

Pilgrim-CVS preexisting relationship, (2) insure the largest 

portion of income stream from Harvard Pilgrim continued to flow 

to CVS, (3) place PharmaCare in a hopelessly conflicted position 

and overpay it for the services it performed so CVS could benefit 

therefrom, and (4) discourage the participation of non-CVS 

pharmacies. Indeed, in the Second Amendment , the contract 

between PharmaCare and Harvard Pilgrim specif ied that the 

agr eement was contingent on CVS mai ntaining an 80% market share, 

a benefit not a tt r ibuted to any other p harmacy. Pls.' Ex . 10. 

network opened a nd with a baseline made up of CVS's market share 
f r om January 1, 1998 to March 15, 1998. Id. The next document 
i s a "Harvard Pilgrim Market Share Update " prepared by CVS. Pls.' 
Ex. 40. This document compares pharmacies' market shares by zip 
code where the CVS share of Harvard Pilgrim prescriptions had 
fa llen below 80%. I d. The cover memorandum n otes that "market 
share loss can be t racked to specific competitors." Id. The 
f i nal document i s the " Findings From a study to Assess CVS' 
Pharmacy Service Per formance During the Opening of HPHC," dated 
May, 1998. Pls.' Ex. 41. 

I t wou ld egreg iously violate Chapter 93A, §11 had PharmaCare 
provi ded CVS confidential information it obtained from non- CVS 
pharmacies in i ts role as PBM. One wonders why Phar maCare went 
t o t h e expense to analyze the weekly effect o f t he "open" network 
on CVS if i t was act ing as the PBM of an open network in which 
a ll pharmaci es were on equal footing . Neverthe l ess, based on 
this record, it would be speculation for the Court to hold that 
t he reports compiled by CVS were based upon information it 
rece i ved f rom PharmaCare. The Court is, therefore, not persuaded 
by a fair preponderance of the evidence that confidential 
information was i nterchanged between PharmaCare and CVS. 
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This Court therefore concludes, based on the record before it, 

that the concerted conduct of the Defendants was "unfair and 

deceptive" and consti tuted a violation of Mass . Gen. Laws ch. 

93A, § 11. 

3. Loss of money or property 

I nquiry does n o t e nd here, however. In order to succeed on 

their Chapter 93A c l aim, the Independent Pharmacies have the 

burden not only of showing that acts were unfair or deceptive, 

but also that each individual plaintiff suffered a " l oss of money 

or property." Mass. Gen. Laws ch. 93A, § 11. In addition, each 

individual plaint iff mus t show that the loss of money or property 

sterns from the Defendants' unfair or deceptive acts. See Lyle 

Richards Int 'l, Ltd. v. Ashworth, 132 F .3d 111, 115 (1st Cir. 

1997) (noting that loss of money or property under § 11 must stem 

from decept i ve act). 

The Defendants argue t hat Brooks, Walgreens, and Stop & Shop 

had a greater profit margin than CVS. Defs.' Mem. at 18. In 

support they point to a reimbursement summary for the month of 

June 1 998 . Defs.' Ex. 16, (HPHC CAP Chain Reimbursement 

Summary). According to the summary (whi ch makes no reference to 

Walgreens, but rather r e ferred to Brooks, Stop & Shop, and Osco), 

these three pharmacy chains were achievi ng a higher profit margin 

rate as a result of dispensing a greater percentage of generic 

prescriptions as opposed to brand name prescriptions. I d. Of 
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course, within this summary it is also clear that the total 

c l aims by Br ooks, Osco, and Stop & Shop combined are less than 

10% o f the total claims submitted by CVS. Id. Moreover, thi s 

summary does not incl ude t he Harvard Pilgrim payments to 

PharmaCare that allowed CVS to maintain a low reimbursement rate 

while dimini shing compet i t ion. See id. Recognizing that Harvard 

Pilgrim's wholesale pharmaceutical costs are independently 

variable, this Court finds that but for the agreement between 

CVS , PharmaCare, and Harvard Pilgrim in their attempt to maintain 

a relationship prohibited by the Any Wi l ling Provider Law, the 

reimbursement rate to the PBM would have been lower. Given the 

funds Harvard Pilgrim was willing to pay during this period, 

there would have been increased funds on the table for equal 

pharmacy reimbursement. It is therefore reasonabl e to i nfer that 

t he n on - CVS pharmac i es woul d have e njoy ed higher revenues, a t 

least unt il increasing wholesal e pharmaceutical costs squeezed 

out t hose r evenues. Indeed, the Mer ce r Repor t Harvar d Pi lgrim 

commiss i oned shows that PharmaCare was by far the most expensive 

of those PBMs that were evaluat ed . Pl s.' Ex. 29. 

The amount pa i d to PharmaCar e i ncluded its compensation as 

well as the monies paid to reimbu rse t he pharmacies. See Pl s.' 

Ex . 9. Duri ng the years the Harvar d Pilgrim - Pharmacare 

agreement was in effect, that total represents t he amount t hat 

Harvard Pilgrim was wi lling and prepared t o pay. In violati on of 

t he Any Willing Provider Law, PharmaCare, in collusion with 
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Harvard Pilgrim and CVS, was knowingly overpaid for the benefit 

of it s parent, CVS. 16 The Independent Pharmacies have thus met 

16 By now, this Court is experiencing a t errible sinking 
feeli ng about our profession. I consider t he Massachusetts Bar 
one of the most professional, hi ghly ethical , wel l trained, and 
robustly intellectually creative band of lawyer s and advocates in 
Ameri ca. I have been quick to point out superb lawyering in legal 
opinions wherever appropriate. See Freeman v. United States , 284 
F. Supp . 2d 217, 228 (D. Mass. 2003) (Daniel O'Connel l); Conley 
v. United States, 332 F. Supp. 2d 302, 316 (D. Mass . 2004) appeal 
pending (Wi llie Davis). 

Where were the lawyers her e? Harvard Pi lgrim is one of 
Massachusett s l eading HMOs and CVS one o f its f oremos t retail 
pharmacy cha ins. Surely lawyers must have been in on this deal 
at it s inception . Yet no fair minded lawyer reading the Any 
Willing Provider Law could have countenanced placing PharmaCare 
in this hopelessly conflicted pos ition and thought they were 
doing aught but at tempting an end run around the law . Of course 
Harvard Pilgrim and CVS didn't like the Any Wil ling Pr ovider Law 
and, as is their democratic right, no doubt lobbied vigor ous ly 
against i ts passage. Harvar d Pilgrim mus t consider t he law 
misguided publi c policy. 

They lost. 
Our democrat i cal ly elected legis l ature enacted the law 

anyway. The Defendants' conduct thereafter has demonstrated a 
disdain for democracy that is al mos t palpable. Was there no 
l awyer on either side who cautioned against this rather blatant 
attempt to frustrate the legi s l ati ve wi l l ? There should have 
been. The conduct of the lawyers who vet ted this deal was "t oo 
slick by half." Federal Refinance Co.  Inc. v. Klock, 229 F. 
Supp. 2d 26, 29 n.2 (D. Mass. 2002) rev'd on other gr ounds 352 
F.3d 16 (1st Cir. 2003). What is clear is that these parties 
paid someone good money for sharp practice. I n thi s post -Enron 
world, the independent d i rectors have a duty t o i nvestigat e and 
determine how thi s could have happened. In unde rtaking this 
investigati on, they could do worse than consider t hat: 

The i d eal o f mora l character resonates profoundl y 
with Americans, bu t it i s not clearl y understood or 
always put into practice . We resi de in a performance 
cul t ure where res u l t s have become mor e treasured t han 
v irtue , r ecognition more sacred than modesty. No one 
justi fies t he lack of character in our superstars, but 
there are some o ther larger forces at work. Could it 
be t hat the culture we have f ashi oned has inadvertent ly 
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their burden that they have suffered a loss o f money o r property 

sanctioned our day of expedient virtue? . 
Our s is a c ulture where wi nning and success has 

bec ome sacr osanct . We are l ivid at our execut i ves when 
they br eak their trust. But we (more than 5 0 percent 
of Americans own public stock) were more than fine with 
CEOs living large during the boom as long as they kept 
propping up s hare pri ce so we too might cash in . 

Ch a r ac t e r has always required a reality b i gger 
t han one self - - a real i t y that impinges upon u s f r om 
t he outsi d e . Such a reality i s immune from our 
ma nipulation and dic t ates t he boundaries of our l ife. 
Absent such restraint, pragmati sm governs our l eaders, 
f or whe n r eality becomes no bigger t han the desires and 
dr eams o f indivi duals, p ersonal survival and pleasure 
becomes t he onl y t rue god. Character is i rre l evant 
t oday not because peopl e want i t to be, or don't have 
e n ough role models to emulate. It is irrelevant 
because the concept of character is j ust that -- a 
disembodied concept. 

Character has been undercut  by the 
difficulty in dist ingui shing between image and 
sub stan ce, and t h e r epeated moral fa ilings of leaders. 
We look for f l amboyance, not deep-r ooted virtue . The 
resul t i s cynici sm. Trustworthy leadersh ip cannot 
f l ourish where people no l onger know how to trust . 

So, here is the tragedy of our t imes . We 
desperately need the very qualitites we are 
extingui s hing . Some belit tle t h e many understated 
models  o f c haracter [] ar o und u s: promise-keepers, 
intention al parents, or the many role models in sport 
and busi ness who do serve. We desir e character, but, 
as a culture that doesn't reward or val ue it , we seek 
instead something more comfortable and utilitarian. 
Char acter succumbs to pragmatism. We recognize and 
exalt the former, but enjoy and practice the l atter. 

To have a renewal o f c h aracter i s to d e mand a 
culture that constrai ns, limi ts, b inds, and obligates. 
The p ri ce . . . may be simp ly too high for some [of] us 
to pay. Some water d own any mo r al t radition that 
frust rates their insatiable appet i te for consumerism 
and performance. Th en they fai l to properly honor the 
model s provi ding seeds of hope for renewal. 

Les T . Csorba, The Death of Character, The Bost on Globe, Dec. 2 2, 
2004 at Al7. 
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and that t he l oss of money or p roperty st ems from t he Defendants ' 

unfair or deceptive ac t s as t o t he c l ass claim. 

The indivi dua l pharmacies t hat are n ot members of t he class , 

J. E. Pierce, Sut her l and Pharmacy, and Medfie l d Pharmacy, face a 

d iffe ren t d i lemma . They h ave not of f ered suf fic ient evi dence to 

persuade the Court they were harmed b y their exclusion f rom t he 

Harvard Pilgrim network. 17 Nor does the compet itive bidding 

violation o f the Any Willing Provider Law translate, as to them , 

into a violation of Mass. Gen . Laws ch. 93A, § 11 . Whil e the 

compe ti tive bi ddin g requirement implements a fairnes s and 

consumer protec t ion pol i cy o f t he Massachusett s legisl at u re , t h e 

economic harm f rom this violation is s i mply too evanescent to 

satisfy t he "l oss o f money or property" requirement of Chapter 

93A, § 11. As to J.E . Pi erce, Sutherland Ph armacy, and Medfield 

Pharmacy, judgment shall therefore enter for the De f endants. 

IV. AWARD OF DAMAGES - AND A COOLING OFF PERIOD 

Although al l part ies have submitted damages data t o address 

t he " l oss of money or property" i ssue, they have each reser ved 

the right t o present live evi d ence on that issue should t he Court 

fi nd, as it has, that t he class act i on Independent Pharmacies are 

so ent it led. The Court honors that reservati on. 

To guide t he parties i n preparing for that hearing, the 

17 Any claims by Meetinghouse Pharmacy t hat fal l beyond those 
d escrib ed in the class certif i cat ion fail on this de f iciency as 
well. 
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Court rules that the c lass acti on Independent Pharmacies are 

entit led to compensatory damages measured by the difference 

between what PharmaCare was actually pai d for its services from 

March 17 , 1998 unti l it was replaced by Medimpact and the average 

amount that PBMs in this marke t were being paid for t hese 

servi ces during t he same time period. Due to the wil ful conduct 

of the Defendants, t hese damages shall be t rebl ed. Mass. Gen. 

Laws ch. 93A, § 11 . As a matter of equity, however, in light of 

Har vard Pilgrim already hav ing wilfu lly overpaid PharmaCare (and 

thus having violated chapter 93A, § 11), the damages assesed 

shal l be recovered in t his orde r from (1) PharmaCare, (2) CVS, 

and onl y then from Harvar d Pilgrim. 

The Independent Pharmacies may also submit a petition fo r 

reasonable attorney fees which may be recovered from all the 

Defendants j ointly and severally. 

These parties have been engaged in act i ve se t tlement 

negotiations which, unfortunately, have subsided awaiting t h is 

Court's decision. Now that deci sion has been rendered, 

provi dence d ictates a 30 day cooli ng off per iod to see whether 

the matter can be resolved through private ordering. 
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V. ORDER 

For the reasons stated, the Court ALLOWS the Defendants' 

Motion for Summary Judgment as to J. E . Pierce, Sutherland 

Phar macy, and Medfield Pharmacy bu t otherwi se DENIES that motion, 

ALLOWS partial summary judgment for the class action Independent 

Pharmac ies as to l iability, a nd orders the case administratively 

closed. I t may be reopened upon the motion of any party at the 

expiration of thirty days for either the f i ling of settlement 

documents or the assessment of damages. 

SO ORDERED. 

WILLIAM G. YOUNG 
CHIEF JUDGE 
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