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February 26, 2020 
 
William P. Barr 
Attorney General  
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 
 

Joseph J. Simons 
Chairman 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580

 
Re: Draft Vertical Merger Guidelines  
 
Attorney General Barr and Chairman Simons:  
 
The Physicians Advocacy Institute (PAI) appreciates the opportunity to provide comments in response to 
the Draft Vertical Merger Guidelines released on January 30, 2020, which describe the analytical and 
enforcement considerations the Department of Justice (DOJ) and the Federal Trade Commission (FTC) will 
use for evaluating vertical mergers.  
 
PAI is a not-for-profit organization that was established to advance fair and transparent policies in the 
health care system to sustain the profession of medicine for the benefit of patients.  As part of this mission, 
PAI seeks to better understand the challenges facing physicians and their patients and to educate 
policymakers about these challenges.  PAI also develops tools to help physicians prepare for and respond 
to policies and marketplace trends that impact their ability to practice medicine.  PAI’s Board of Directors 
is comprised of CEOs and former CEOs from nine state medical associations: California Medical Association, 
Connecticut State Medical Society, Medical Association of Georgia, Nebraska Medical Association, Medical 
Society of the State of New York, North Carolina Medical Society, South Carolina Medical Association, 
Tennessee Medical Association, and Texas Medical Association, and a physician member from Kentucky.  
As a physician-based organization, PAI is equipped to provide comments and insight into many of the 
challenges facing the medical profession. 

Overview 
PAI believes in a healthcare system that ensures access to comprehensive, high quality, and affordable 
health care for patients. These goals are best met in a system that supports innovation through policies 
that encourage competition while guarding against excessive and harmful consolidation that enables 
anticompetitive marketplace practices.  Additionally, we believe in the importance of protecting patient 
choice and access to medically necessary treatments. The development and application of these vertical 
merger policies and guidelines are essential to advancing those health care sector policy goals.  
 
As we discuss in detail below, modern economic trends and an accommodating regulatory environment 
advancing “accountable care” arrangements have created a health care marketplace that is dominated by 
increasingly large, powerful corporate entities that exert control over virtually every part of the system.   
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Growing dominance of these entities and their efforts to control the financing and delivery of care at 
multiple levels contribute to a wide range of anticompetitive practices that limit patients’ choice of health 
care providers and treatment options.  Importantly, those efforts also have made it increasingly challenging 
for physicians to sustain private practices. The emergence of these dominant entities also inhibits the 
development of innovative financing and delivery arrangements that could improve access, further 
enhance care coordination, and improve clinical outcomes while reducing costs.   
 
We believe that these vertical merger guidelines present an opportunity to address the anticompetitive 
implications consolidation has for patients, physicians, and other important stakeholders that play a vital 
role in the health care system. As the agencies continue to refine these guidelines and apply the final 
guidelines to prospective mergers, we strongly urge consideration of the unique characteristics of the 
health care sector, including mitigating the potential for adverse implications for patients outlined below. 
 
Our comments focus on the following concerns raised by various types of vertical mergers in health care:  
 

• Restrictive referral and coverage policies that limit patient choice and hinder patient access to 
physicians and other necessary medical services and care 
 

• Increased costs of medical services and care with potential negative impacts on the quality of 
medical care provided 
 

• Limits on competition and barriers to entry through market dominance and predatory pricing and 
contracting practices 
 

• Negative impact and restrictions on the types of services, medications, and medical care patients 
receive, as well as when, how, and by whom they receive those services, medications, and medical 
care 
 

• Use of vertical mergers to decrease transparency and limit use of health information exchange that 
would otherwise promote competition and patient choice 

 

Economic Trends that Reduce Competition in the Health Care System 
Widespread consolidation—both horizontal and vertical—has dramatically reshaped the health care 
marketplace. The implications of this transformation are significant for all stakeholders, including most 
importantly, patients. While proponents of integration promise increased care coordination, higher quality, 
and lower costs through advancement of accountable care principles, the resulting consolidation trends 
undermine those goals. For example, in some cases, projected health system savings from better 
coordination do not come to fruition. Instead, higher costs occur as consolidating entities charge higher 
prices and engage in practices that undermine competition.  In many cases, services shift to more costly 
settings when hospitals are engaged in acquisitions or mergers. Most importantly, policies and processes 
used by large corporate entities to profit from consolidation undermine physicians’ ability to provide 
optimal care for their patients by removing their autonomy to provide medically necessary care to their 
patients. 
 
Horizontal Consolidation—marked by mergers and acquisitions between like entities—has been occurring 
throughout the health care marketplace for over two decades. As a result, the health insurance industry is 
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now highly concentrated. An AMA study found that 75 percent of commercial insurance markets were 
highly concentrated in 2018.1 In 2016, PAI opposed the proposed mergers of Aetna and Humana and 
Anthem and Cigna based on concerns that their resulting mergers would result in anticompetitive market 
conduct as both buyers of health care services and sellers of health insurance products. This included 
concerns that these mega-insurers would achieve monopsony-level power in many markets that would 
allow them greater opportunity to dictate contractual terms detrimental to physicians and their patients; 
impose low reimbursement rates; and further restrict provider networks, hindering patient access and 
disrupting physician-patient relationships.  PAI’s concerns with those specific mergers are further expressed 
and detailed in a previous letter to DOJ which has been attached as Appendix A.  
 
This trend of horizontal integration in the health care sector has also led to substantial hospital 
consolidation in local areas, with variation in degree across communities. There have been a substantial 
number of hospital mergers and acquisitions, leaving many service areas only served by a small number of 
facilities, often part of large health systems. One recent study found that 90 percent of hospital markets 
were highly concentrated in 2016.2  The result of this horizonal integration has been increased prices and 
changes in the site of care that raise costs for consumers and public and private purchasers of health care. 
This contributes to challenges with access to care and exerts a heavy influence on patients’ and providers’ 
utilization of medical services in a geographic region.  
 
Vertical Integration in the health care industry is also occurring at a fast pace, fueled by venture capital 
financing entering the health care market and pressure to contain costs. This trend of vertical integration 
raises a host of additional and complex considerations for regulators as well as challenges for patients and 
the physicians who manage their medical care.   
 
An increasing array of organizations are involved in vertical integration, including, for example: 

• Insurers and large pharmacies or pharmacy benefit managers (PBMs) who combine through 
mergers or acquisitions in order to control pharmaceutical costs through scaled buying power and 
policies designed to limit utilization of high-cost drugs. Insurers then market the savings generated 
by these pharmacy cost-containment practices to attract employers and other purchasers. 
 

• Insurers and hospitals/health systems combine to expand their role in the care delivery section in 
order to have additional control on “downstream” inputs that impact their costs. 
 

• Powerful health systems and hospitals have engaged in nearly a decade-long trend of acquiring 
physician practices and/or building new outpatient facilities and hiring physicians to staff these 
stand-alone entities. This has been fueled by several factors:  
- Medicare and other payers’ payment policies that provide for greater reimbursement for 

services delivered in hospital-owned settings versus those same services being provided in a 
physician-owned office setting.   

- Growth of value-based payment programs by government and private payers, including 
Medicare, which reward providers that can demonstrate greater care coordination and the 
ability to assume financial risk for the costs of their patients’ health care.   For instance, 
integration in the provider sector can facilitate participation in accountable care 

 
1 American Medical Association, Competition in Health Insurance: A Comprehensive Study of U.S. Markets (2019), 
https://www.ama-assn.org/system/files/2019-09/competition-health-insurance-us-markets.pdf.  
2 Brent D. Fulton, “Health Care Market Concentration Trends in The United States: Evidence and Policy Responses,” 
Health Affairs, vol. 36 no. 9 (September 2017), https://www.healthaffairs.org/doi/full/10.1377/hlthaff.2017.0556.  

https://www.ama-assn.org/system/files/2019-09/competition-health-insurance-us-markets.pdf
https://www.healthaffairs.org/doi/full/10.1377/hlthaff.2017.0556
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organizations (ACOs), entities holding some risk for the populations they serve and that are 
incentivized to pursue a range of clinical programs; alternative payment models (APMs) to 
meet cost and quality targets; and new joint ventures.  While expectations exist for these 
types of entities to increase care coordination across the system, substantial concerns remain 
about whether these integrated systems are contributing to higher costs and lower quality of 
care overall through underutilization of medically necessary care.   
 

PAI Recommendation 
PAI believes appropriate safeguards are necessary to scrutinize mergers and integration as described above 
since those involved are most directly impacting patient care—both physically (e.g., providers) and 
structurally (e.g., systems and facilities).  In adopting and applying these Guidelines, it is important that the 
DOJ and FTC recognize the need to: 

• Preserve patient choice and continuity of care;  

• Ensure access to medically necessary care;  

• Support fair business practices and a level playing field within the marketplace; and  

• Promote competition by guarding against policies that force physicians or other healthcare 
providers or stakeholder entities from the market or discourage new entrants. 

Vertical Combination Types and Considerations 
Hospital Acquisitions of Physician Practices 
The most significant aspect of this era of integration has been the acquisition of physician practices by 
hospitals and a dramatic shift among physicians away from independent medical practice to employment.  
Concerns about physician autonomy, for medical decision-making and referrals, have developed as a result. 
 
PAI and Avalere Health partnered in a series of studies that examine the trend of hospital acquisitions of 
physician practices and physician employment, as well as the impact on spending by Medicare and 
beneficiaries. This research confirms a significant shift towards physician employment and a drastic 
reduction in independent physician practices across the nation over a cumulative 5 ½ year period between 
July 2012 and January 2018.   
 
The studies found:3 

• A sustained trend of physicians leaving independent practice to enter employment arrangements 
with hospitals and health systems.  Over the study period, physician employment grew by over 70 
percent, from 94,700 employed physicians in mid-2012 to 168,800 employed physicians in January 
2018. 
 

• Acquisitions of physician practices by hospitals and health systems more than doubled, growing 
from 35,700 hospital-owned practices in 2012 to more than 80,000 at the beginning of 2018. 
 

• All regions of the United States saw an increase in hospital-owned practices, with the total increase 
ranging across regions from 91 percent up to 303 percent.   

 
PAI supports a system that allows physicians to practice in various settings and participate in various types 
of arrangements based on what is most appropriate for them and their patients. However, we are 

 
3 http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/Hospital-Driven-
Consolidation_Web.pdf?ver=2019-10-11-093623-523  

http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/Hospital-Driven-Consolidation_Web.pdf?ver=2019-10-11-093623-523
http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/Hospital-Driven-Consolidation_Web.pdf?ver=2019-10-11-093623-523


 

5 | P a g e  

concerned that current financial and regulatory environments and other external factors affect physicians’ 
decisions and make it exceedingly difficult for physicians to sustain independent medical practices. In PAI’s 
view, the decline in independent medical practice and rise of corporatized medical decision-making can 
have negative implications for continuity of patient care, quality, and innovation in the health care system.  
 

Insurer-Hospital Combinations  
When an insurer merges with or acquires a hospital system, the new entity’s financial incentives become 
aligned in ways that can work against the best interests of patients. These types of combinations can have 
significant negative implications for patients’ access to physician and other medical services, as the insurer-
hospital exercises increasing control over medical policies in order to contain costs and maximize profits. 
These policies include those that impact patients’ access to medically necessary and appropriate but 
sometimes costly treatments, such as specialty physician services and pharmaceuticals. The dramatic 
growth in physician employment by hospitals and health systems means that more and more, the scope of 
insurer-hospital authority extends to the employed physician who is managing patient care.    
 
Furthermore, a merger between a dominant insurer and hospital in a geographic area puts independent 
physician practices in that area at a competitive disadvantage with regard to network contracting and their 
ability to secure hospital staff privileges, and can even undermine the independent physicians’ ability to 
perform services in ambulatory surgery centers owned by the hospital or health system. The merged 
insurer-hospital entity has a substantial economic incentive to terminate network contracts of independent 
physicians and other smaller hospitals in order to drive patients to receive care at the sites of service that 
they own and control. These anticompetitive policies can force independent physicians to close their 
medical practices, relocate to a different region, or sell their practice to the hospital. 

 
The impact of a patient losing a long-standing relationship with his or her physician, with the resulting 
disruption in the continuity of care, can create serious medical and financial hardships for patients. This is 
especially a concern in rural areas where practices and facilities may close as a result of their inability to 
continue to effectively compete against more dominant players. As a result, patients are driven to more 
costly or distant urban centers, which has notably been an issue for rural patients’ adherence to medical 
care and treatment protocols, including medication.   
 
Access problems can be exacerbated further when insurers employ restrictive or “narrow” provider 
networks that fail to ensure that there are adequate numbers of physicians to meet the medical needs of 
their beneficiaries. Similarly, when a physician’s network contract is terminated, his or her patients must 
decide whether to pay higher costs for out-of-network care or transition to an in-network physician. In 
many situations, patients may be required to secure additional pre-certification or prior-authorization 
approvals before seeing certain physicians or receiving certain services, creating further barriers for the 
patient and limiting the medical services and options available to the patient.  
 
Proponents of narrow networks and onerous coverage policies argue that these features are justified based 
on cost savings that benefit patients. However, as patients face increasingly high deductibles and greater 
cost-sharing obligations, as well as other socioeconomic factors that limit mobility and impede health 
literacy, these policies effectively prevent many patients from accessing medically necessary care.   
 
Finally, this type of vertical combination also allows the merged entity to use their more extensive market 
power to establish various forms of barriers to entry for potential competitors, including anticompetitive 
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contracting, payment, and predatory-pricing policies. The widespread use of “exclusive” contracts is a good 
example of this type of policy designed to choke off any avenues for competitors to enter the marketplace.   
 

Mergers between Health Insurers and Pharmacy Benefit Managers (PBMs) 
As health insurers increase their ownership of large pharmacy companies and PBMs, we are concerned that 
this leads to restricted access to necessary pharmaceuticals. As indicated above, these combinations 
typically occur specifically to reduce pharmaceutical expenditures. While that is a widely shared goal that 
physicians are very supportive of, the policies employed by these merged entities are often restrictive and 
penalize the most medically vulnerable patients who rely on specific drugs to help manage complex or 
chronic medical conditions. For example, patients may only be able to access drugs from a specific 
pharmacy and only for the specific drugs available at that pharmacy. This disrupts physicians’ ability to care 
for their patients since they may be restricted to prescribing only those drugs available at that pharmacy. 
Thus, even though other drugs and medications available at other pharmacies may be equally beneficial to 
the patient, physicians must take into consideration the patient’s burden and access, as well as the added 
administrative costs to procure, maintain, and if necessary, administer the medication. This could result in 
physicians being forced to prescribe an alternative drug therapy rather than that which they would normally 
prescribe based on their clinical expertise and judgment.  
 

Implications for Health Care Costs  
While hospitals and insurers applying for merger approval typically argue that these combinations can 
result in lower prices and greater efficiencies, research demonstrates that consolidation in the health care 
system often results in higher costs.  Concentrated market power allows entities to price their services and 
goods higher than in a more competitive marketplace. Moreover, while the shift to consumer-directed 
health care remains a goal, there are significant structural barriers to health care consumers—which 
include health plan sponsors and patients—exerting counterpressure when powerful entities charge more 
or engage in other anticompetitive policies. In addition, certain payment policies by Medicare and other 
payers have fueled vertical integration by setting reimbursement higher for care that is delivered in 
hospital-owned settings as compared to lower reimbursement for the same services delivered in physician 
offices.   
 
PAI and others have conducted several studies to measure the impact of consolidation and mergers on 
health care costs.  
 

• A PAI-Avalere study on the Implications of Hospital Employment of Physicians on Medicare and 
Patients4 found that Medicare spending over “episodes of care” for four cardiology, 
gastroenterology, and orthopedic services was $2.7 billion more in hospital-owned settings and 
that beneficiaries paid $411 million more in cost-sharing over the three-year study period than if 
those services had been provided in the physician-office setting.   
 

• One study demonstrated that price increases exceeded 20 percent when hospital mergers 
occurred in concentrated markets.5  

 
4 http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/021919-Impact-of-Physician-Employment-
Trends-on-Medicare-Spending.pdf?ver=2019-02-19-163142-100  
5 Robert Wood Johnson Foundation, The Impact of Hospital Consolidation – Update, June 2012, available at, 
https://www.rwjf.org/content/dam/farm/reports/issue_briefs/2012/rwjf73261.  

http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/021919-Impact-of-Physician-Employment-Trends-on-Medicare-Spending.pdf?ver=2019-02-19-163142-100
http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/021919-Impact-of-Physician-Employment-Trends-on-Medicare-Spending.pdf?ver=2019-02-19-163142-100
https://www.rwjf.org/content/dam/farm/reports/issue_briefs/2012/rwjf73261
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Implications for Price Transparency 
PAI is also concerned that certain practices by powerful merged entities could hinder the Administration’s 
current efforts and initiatives to increase price and data transparency. In the past year, the Administration 
has proposed and issued several regulations to increase price transparency for payers, patients, and 
providers, as well as to increase health information exchange and interoperability among and between 
providers and vendors and payers and give patients more control over their health records. PAI has been 
very supportive of these efforts, while electronic medical record (EMR)/electronic health record (EHR) 
vendors have adamantly opposed the Administration’s efforts and have called on hospitals to do so as well, 
citing concerns about increased transparency leading to higher costs and patient privacy concerns.  
 
We are concerned that lack of interoperability and transparency can result in a veil being established 
around costs and quality of care and services, with EMR/EHR vendors and even health systems limiting 
access to data. PAI believes that vertical mergers could lead to restrictive data-sharing and interoperability 
policies that prevent valuable health information exchange and can prevent advances in medical care and 
quality of care,6 under the guise of patient privacy, jeopardizing patient safety. For example, in a merger 
between a health plan and a pharmacy, the new entity may reveal the final costs to patients for a 
vaccination or medication, while the payer entity may no longer be required to reveal what it is paying, if 
anything, for that vaccination or medication since it is all considered as being under the same entity. This 
results in a lack of true transparency from the consumer’s perspective.  In addition, restrictions on data-
sharing undermine efforts to contain costs by allowing hospitals to limit access to information that would 
allow an unaffiliated treating physician to better understand his or her patient’s medical history and the 
costs associated with hospital-delivered services.   
 

Interference in Physician Practices, Referrals, and Clinical Decision-Making  
The economic considerations driving consolidation include a financial interest in securing greater control 
over physician practices, referrals, and clinical decision-making. This restricts a physician’s ability to tailor 
the care to his or her patients’ needs and make referrals and other clinical decisions based on best clinical 
judgment. Physicians must instead make decisions influenced by, and in the best interest of, the larger 
organizational entity. This leads to influence not only on who the patient sees for their care, but also the 
specific types of services a patient receives (e.g., an MRI vs. an X-Ray), as well as when, how, and where the 
patient receives those services. For example, a patient may only be able to receive care through in-network 
providers, even though independent providers may be more efficient and/or providing higher quality of 
care and services. Clinical decision-making is undermined as is patient choice, which can lead to appropriate 
medical care not being received ultimately. 
 

Certificate of Need (CON) and Other Regulatory Considerations 
Any review of a proposed vertical mergers should include an assessment of the regulatory environment.  
For instance, state CON laws limit which entities can have imaging and certain surgical equipment. This 
restriction on who can provide certain services already limits competition and resulting innovation in 
improvements in patient care. It can be further exaggerated, however, in the case of a vertical merger.  
 

 
6 For additional information and the issues surround transparency and health information exchange, please see PAI’s 
comments in response to recent regulations available at 
http://www.physiciansadvocacyinstitute.org/Advocacy/Physician-Practice-Advocacy/Promoting-Interoperability-of-
Health-Data.  

http://www.physiciansadvocacyinstitute.org/Advocacy/Physician-Practice-Advocacy/Promoting-Interoperability-of-Health-Data
http://www.physiciansadvocacyinstitute.org/Advocacy/Physician-Practice-Advocacy/Promoting-Interoperability-of-Health-Data
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For example, a payer may enter into a relationship with the only physician practice in the state that has a 
CON for an MRI machine. Prior to the integration, the physician practice may have had open access for the 
MRI machine. However, after the merger, the payer may restrict access to only their insured members or 
only those who are determined to have preferred access. Due to the CON, no one else is able to acquire a 
new MRI machine, limiting access to necessary services for patients. Challenging CONs is often a costly 
process that creates a barrier for individual and small group practices who may have limited resources, 
even though winning exceptions to a challenged CON may be beneficial to improving patient care.  
 
Within health care, related and corresponding regulations and restrictions like CON must be taken into 
consideration. In addition to CON, other regulations to consider include scope-of-practice restrictions, 
beneficiary alignment and attribution under value-based payment arrangements, pharmacy rebates and 
coverage policies, limits on Physician Self-Referral (Stark Law), the Anti-Kickback Statute, etc.  
 

PAI Recommendations 
PAI reiterates the importance of taking a health care delivery perspective in the development and next 
iteration of the guidelines. We believe it is important to consider the above concerns about the various 
ways that new types of vertically integrated entities are changing the market for physician services and 
affecting patient care. As demonstrated above, the traditional concepts of manufacturer, supplier, 
products, etc., used for evaluating mergers do not capture the complexities of the health care market and 
the unique importance of ensuring that corporate interests do not take priority over patients’ needs and 
medically necessary medical services provided by competent, well-trained, knowledgeable, skilled, and 
experienced physicians in a patient-centered approach.  
 

Specific Recommendations on Draft Guidelines 
Two specific elements of the guidelines that are of particular concern: 

• How the relevant market will be defined for health care services; and  

• The 20 percent market share threshold. 
 
First, the relevant market in health care could be a local or regional geographic market, but it could also be 
more specific and require looking at the specific “service” or “product” market and effects on related 
markets. For example, a merger may initially include a physician—MD only—practice, but the impact of 
such a merger would extend beyond just the physicians in the market to other allied providers, including 
nurse practitioners (NPs) and physician assistants (PAs). Second, the 20 percent threshold may be too high 
or too low given the respective market. For example, a 20 percent share in a rural market with one 
dominant party and several independent parties could be very significant, but insignificant in an urban 
market with several dominant parties. Unlike other industries and markets with more predictability and 
standardization, the 20 percent threshold would be difficult to apply in a uniform manner in health care. 
Therefore, it is important that each unique market be evaluated on a case-by-case basis with its unique 
threshold to determine whether the merger will result in adverse effects and/or restrict competition.  
 

General Recommendations 
• While efficiencies and lower costs could be argued in defense of vertical mergers and consolidation, 

there is research demonstrating that this is not necessarily true within health care.7  In fact, several 

 
7 See, e.g., PAI-Avalere, Provider Consolidation Increases Health Care Spending, 2019, available at, 
http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/Hospital-Driven-
Consolidation_Web.pdf?ver=2019-10-11-093623-523; PAI-Avalere, Implications of Hospital Employment of 

http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/Hospital-Driven-Consolidation_Web.pdf?ver=2019-10-11-093623-523
http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/Hospital-Driven-Consolidation_Web.pdf?ver=2019-10-11-093623-523
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studies have recently shown that costs are higher when medical care is shifted away from physician 
offices and toward more intensive care settings.  
 

• Key considerations for vertical mergers in health care must include an assessment of access to 
medically necessary physician and other medical services, costs of those services to the patient as 
well as the larger health care system, and the impact on the quality of care and services and 
providers as a result of any merger.  

 

• There must be ongoing monitoring of vertical mergers to: 
o Determine the impact on patient access to physicians and services 
o Ensure there is no forced or systematic underservice of or barrier to accessing medically 

necessary services  
o Ensure that medical decisions are being based on each patient’s needs and not driven by 

costs/profits 
 

• Unlike the refusal to sell or buy a product, adverse effects, like underservice or underutilization of 
medically necessary care and those noted in the draft merger guidelines, may take a longer time 
to develop and therefore to evaluate. As a result, it is also important that the evaluation consider 
the likelihood of these adverse effects, as opposed to their actual impact which may not be realized 
until harm has already been done.  
 

• Long-term effects of denied or even reduced access to medically necessary care could have not 
only a profound but also a long-lasting effect on the health and safety of the patient population, 
especially those with chronic medical conditions and specific health care needs.  

Conclusion 
PAI and its affiliated state medical associations welcome the opportunity to work with the DOJ and FTC to 
advance policies that increase competition and choice in the health care market for patients and physicians 
while protecting the patient-physician relationship as well as patient access to medically necessary care. 
 
PAI believes it is critically important for your agencies to engage in a comprehensive review and assessment 
of proposed combinations of health care entities that might undermine these shared goals. A health care 
marketplace dominated by massive, profit-driven entities fails to value or ensure that patients receive high-
value, medically necessary, and timely medical care and services. Physicians are not commodities; their key 
role in managing patients’ medical care is critically important and must be preserved against a corporatized 
health care marketplace that values profits over patients.   
 
We reaffirm our belief that opportunities exist to improve the health system by enacting new policies and 
modernizing antiquated regulations. We believe in fostering innovative approaches to physician 
collaboration that will bring the benefits of competition to patients and focus clearly on improving health 
care. While we share the goal of reducing medical waste and therefore costs, this should not be done in an 

 
Physicians on Medicare and Patients7 found that Medicare, November 2017, available at, 
http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/021919-Impact-of-Physician-Employment-
Trends-on-Medicare-Spending.pdf?ver=2019-02-19-163142-100; Robert Wood Johnson Foundation, The Impact of 
Hospital Consolidation – Update, June 2012, available at, 
https://www.rwjf.org/content/dam/farm/reports/issue_briefs/2012/rwjf73261.  

http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/021919-Impact-of-Physician-Employment-Trends-on-Medicare-Spending.pdf?ver=2019-02-19-163142-100
http://www.physiciansadvocacyinstitute.org/Portals/0/assets/docs/021919-Impact-of-Physician-Employment-Trends-on-Medicare-Spending.pdf?ver=2019-02-19-163142-100
https://www.rwjf.org/content/dam/farm/reports/issue_briefs/2012/rwjf73261
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arbitrary and capricious manner, disregarding, or at the expense of, patient access and outcomes and 
quality of care.   
 
If you have any questions, please contact Kelly C. Kenney, PAI’s Executive Vice President and CEO, at 
k2strategiesllc@gmail.com.  
 
Sincerely,  

 

 
Robert W. Seligson, MBA, MA 

President, Physicians Advocacy Institute 

  

mailto:k2strategiesllc@gmail.com
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APPENDIX A 

 

PAI Comments Outlining Concerns Re: Proposed Health Insurer Mergers: Aetna’s 

proposed acquisition of Humana and Anthem’s proposed acquisition of Cigna. 



	  
	  

 

 
January 4, 2016 
 
 
The Honorable William Baer 
Assistant Attorney General 
United States Department of Justice 
Antitrust Division 
950 Pennsylvania Avenue, NW 
Washington, D.C. 20530 
 
 
RE:  Physicians Advocacy Institute, Inc.’s Concerns Re: Proposed Health Insurer Mergers 
 
 
Dear Assistant Attorney General Baer: 
 
The Physicians Advocacy Institute (“PAI”) appreciates the opportunity to provide comments on 
the two health insurer mergers before the Department of Justice:  Aetna’s proposed acquisition 
of Humana and Anthem’s proposed acquisition of Cigna.  Physicians and the medical societies 
that represent them are extremely concerned about the anti-competitive nature of these mergers 
and the adverse impact on physicians and their patients.   
 
If allowed to proceed, the proposed mergers would result in an unacceptable level of market 
concentration for commercial and other health insurance markets in several metropolitan areas 
and states. The resulting power that the remaining three major commercial health insurers 
would wield would be detrimental not only to physicians and patients, but also to employers and 
the broader economy.  One need only look to the insurers’ shareholder communications 
heralding expectations of higher profits to be concerned.1 PAI believes these additional profits 
would accrue at the expense of patients and providers. 
 
 

I. BACKGROUND ON PAI AND SUMMARY OF CONCERNS ABOUT THE 
PROPOSED MERGERS 

 
PAI is a 501(c)(6) organization that was founded under the terms of legal settlements reached in 
class action multidistrict litigation that physicians and nineteen state and county medical 
societies filed against several of the nation’s large for profit health insurers, including Aetna, 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  See, e.g., http://betterhealthcaretogether.com	  
2	  The nineteen associations were the Alaska State Medical Association, the California Medical 
Association, the Connecticut State Medical Society the Denton County Medical Society (TX), the El Paso 
County Medical Society (CO), the Florida Medical Association, the Medical Association of Georgia, the 
Hawaii Medical Association, the Louisiana State Medical Society, the Nebraska Medical Association, the 
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Humana, Anthem, and Cigna (MDL No. 1334, Master File No. 00-1334-MD-Moreno, “the 
MDL Litigation”).  Consistent with these settlements, PAI’s mission is to advance fair and 
transparent payment polices and contractual practices by health insurance payers in order to 
sustain the profession of medicine for the benefit of patients. Nineteen state and county medical 
associations were signatories to the settlement agreements reached in the MDL litigation and 
several other state and specialty medical societies became additional signatories to the 
settlement agreements.2  The signatory medical societies continue to participate actively in 
PAI’s advocacy efforts on behalf of physicians and their patients. 
 
PAI’s Board of Directors is comprised of CEOs from nine state medical associations and a lead 
physician plaintiff from the MDL litigation.  The nine state medical societies represented on the 
PAI Board are California Medical Association, Connecticut State Medical Association, Medical 
Association of Georgia, Nebraska Medical Association, Medical Society of the State of New 
York, North Carolina Medical Society, South Carolina Medical Association, Tennessee Medical 
Association and Texas Medical Association.  
 
Other concerned and interested parties have provided detailed, data-supported analyses of the 
anticompetitive effects of the proposed mergers. In particular, PAI would point to the 
November 11, 2015 letter submitted by the American Medical Association (“the AMA”), a 
copy of which is attached hereto, which provides a comprehensive and compelling assessment 
of how the proposed mergers would further exacerbate the already highly concentrated health 
insurance market.  The AMA details the negative implications of this market power and urges 
the Department of Justice to block the proposed mergers.  PAI echoes the concerns raised by the 
AMA and endorses the antitrust analysis outlined by the AMA.  
  
PAI offers additional comments based on its unique insight into the types of unfair market 
conduct that health insurers have utilized time and again to maximize profits when they have a 
competitive advantage in the marketplace.  The PAI’s position opposing the mergers is 
informed by the experiences of physicians and medical societies across the nation combatting 
the egregious health plan payment and contracting policies that compelled the filing of class 
action, multi-district litigation in the first place.   
 
The increased market power that would result if the mergers are approved would empower the 
remaining health insurers to raise prices to purchasers of health insurance, structure their 
insurance product offerings in ways that limit choice and access to specialty care and engage in 
predatory, unfair contractual and payment practices with physicians. Without competition, there 
will be no counter-incentive to offset policies that seek to maximize the company’s “bottom 
line” profits.  
 
This further concentration runs the risk of creating companies that are “too big to fail,” with all 
the consequences that label entails.  The failure of health insurance co-ops under the Affordable 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2	  The nineteen associations were the Alaska State Medical Association, the California Medical 
Association, the Connecticut State Medical Society the Denton County Medical Society (TX), the El Paso 
County Medical Society (CO), the Florida Medical Association, the Medical Association of Georgia, the 
Hawaii Medical Association, the Louisiana State Medical Society, the Nebraska Medical Association, the 
New Hampshire Medical Society, the Medical Society of the State of New Jersey, the Medical 
Association of the State of New York, the North Carolina State Medical Society, the South Carolina 
Medical Association, the Tennessee Medical Association, the Texas Medical Association, and the 
Washington State Medical Society. 
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Care Act3 provides a recent example of how patients with serious medical conditions can be left 
without insurance coverage.    
Background information on the MDL litigation and settlements may be of interest as the 
Antitrust Division analyzes the implications of the proposed acquisitions. 4 
 
 
 

II. HEALTH INSURER ABUSES TARGETED BY THE MDL LITIGATION AND 
SETTLEMENTS 
 

The first lawsuit in what ultimately became the MDL litigation was filed in 1999.  The first 
settlement agreement was reached with Aetna in 2003 and the last national settlement 
agreement, with the Blue Cross and Blue Shield Association (“BCBSA”), expired in 2011.   
 
The MDL litigation was brought because physicians across the country, represented by their 
respective medical associations, reported systematic unfair payment and contracting practices 
by several major health insurers.  These practices were varied in nature but all bore a common 
trait:  they increased health insurers’ profits at the expense of physicians and to the detriment of 
patient care.  Physicians reported that the insurers failed to pay timely and refused to disclose 
their fee schedule amounts or edits used to calculate payments.  Moreover, insurers exercised 
strong-arm contractual tactics that deprived the physicians of any negotiating ability, resulting 
in egregiously one-sided contractual provisions, and imposed policies that promoted lower cost 
treatments for patients.   
 
These day-to-day problems were exemplified in a lawsuit that the Medical Association of 
Georgia filed in Georgia state court against Blue Cross and Blue Shield of Georgia (“Blue 
Cross”) on behalf of its member physicians.  The lawsuit contested Blue Cross’ refusal to share 
with contracted physicians the fee schedules and other information necessary to determine how 
much they would be paid for their services.   
 
In ruling for the plaintiff physicians, the Georgia Court of Appeals stated: 
 

We agree with the doctors that Blue Cross’ refusal to provide participating 
providers with a fee schedule and the precise methodology used to determine the 
usual, customary and reasonable fees for services is improper.  A promise of 
future compensation must be for an exact amount or based upon a formula or 
method for determining the exact amount, and that amount or formula should be 
ascertainable from the contract.  Here, the exact method used by Blue Cross for 
determining payment amounts is not ascertainable from the contracts or from the 
rules and regulations.  Without such fee information, there is no way for doctors 
to calculate for themselves whether they have been fully paid for a particular 
service under the plan.  While the doctors agreed to abide by Blue Cross’ rules 
and regulations, and while they agreed to allow Blue Cross to make changes to 
the reimbursement plan rules, the doctors never agreed to allow Blue Cross to 
keep its fee schedules and methods for determining fees secret.  Such information 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3	  See, for example:  Goodnough, A. (2015, February 16) Healthcare Success for Midwest Co-op Proves 
its Undoing.  The New York Times.  Retrieved from http://www.nytimes.com; see also Ramey, C. (2015, 
November 27) New York Health Co-Ops Collapses Hits Physicians. The Wall Street Journal. Retrieved 
from www.wsj.com. 
4	  See www.hmosettlements.com	  
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is critical to the doctors so that they can ensure that Blue Cross is fulfilling its 
obligations under the contracts. 
 

Medical Assn. of GA v. Blue Cross Blue Shield of Georgia, Inc., Ga. Ct. App. June 19, 2000.  
 
The MDL litigation challenged several practices of the health insurers, including: 
 

• “Gag clauses” in physician contracts designed to prohibit physicians from 
discussing certain treatment options, including expensive options or those not 
covered by patients’ plans. 
 

• “All products” clauses requiring physicians to participate in all of an insurer’s 
products, including future products and government programs, such as Medicare 
and Medicaid, that often have significantly lower payment rates and more 
restrictive coverage policies.  These clauses allow the insurer to coerce physician 
participation where the terms of the additional products are inadequate or 
unacceptable to the physician.  
 

• Contracts allowing the health insurers to unilaterally change material terms, 
including payment amounts, without notice or consent of physicians. 
 

• Medical necessity and utilization clauses allowing health insurers to require lower 
cost treatment options without regard to patients’ particular medical conditions. 
 

• Failure to provide physicians with fee schedules and payment rules. 
 

• Automatic “down-coding” of Evaluation and Management5 codes from the code 
appropriate for the service(s) the physician actually provided to the patient to a code 
for less complex service(s) that require less of the physician’s time and expertise.  
Down-coding results in significantly lower payment for the less complex service.   

 
• Improper “bundling” of distinct services provided to patients with other services, 

resulting in no payments for the bundled service.   
 

• Delayed payments for services rendered by physicians. These payment delays often 
violated state prompt payment statutes.   

 
After several years of discovery, the defendant insurers agreed to historic legal settlements that 
imposed wide-ranging fair business practices and included approximately $560 million in 
damages to the plaintiff physician class.  One of the settlement agreements provided funding for 
the establishment of PAI to advocate for the fair payment policies adopted in all the settlements. 
The settlement agreements reached with Aetna, Humana, Anthem, Cigna, and other insurers 
included the following provisions:    
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5	  Evaluation and management (“E&M”) codes are CPT® codes, commonly used to bill health insurers for 
physician-patient encounters.  There are different E&M codes for different types of physician-patient 
encounters.  However, there are generally five different levels of E&M codes based on the severity of a 
patient’s condition and/or the amount of time that the physician spends with a patient.  Automatic “down-
coding” of E&M codes resulted in lower payments to physicians. 
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• A prohibition on gag clauses; 
 

• Adoption of a medical necessity definition allowing for cheaper treatment 
alternatives than those recommended by physicians only when the cheaper 
alternatives were “at least as likely to produce equivalent therapeutic or diagnostic 
results”;  
 

• A prohibition on most all products clauses; 
 

• A requirement to provide 90 days’ advance written notice of material adverse 
changes to physician contracts and the opportunity for physicians to terminate 
contracts prior to the effective date of the change; 
 

• A requirement that the health insurers provide physicians with their fee schedules 
and payment edits and provide physicians with advance written notice of any 
changes to fee schedules; 
 

• Compliance with specific coding rules, such as payment for procedures performed 
on the same date as an evaluation and management service appended with a 25 
modifier6, and prohibitions on automatic down-coding of E&M codes; and 
 

• Limitations on the timeframe in which the health insurers could seek recovery of 
alleged overpayments. 

 
The total value of these business changes was estimated at two billion dollars.7   
 
The settlement agreements were also significant because most of the provisions applied not only 
to the settling companies’ fully insured business, but also to Administrative Services Only 
(“ASO”) products administered by the insurers for self-insured plans.  This was very important 
because insurers generally take the position that state laws governing insurance, such as prompt 
payment laws, are pre-empted by ERISA and therefore do not apply to self-insured plans. 
 
The settlement agreements established a compliance process that allowed physicians and 
signatory medical societies to bring compliance disputes to enforce the terms of the settlement 
agreements. Upon receipt of a complaint, a compliance dispute facilitator appointed by Class 
Counsel made the initial determination as to whether an insurer violated the terms of the 
settlement and attempted to resolve the issue informally.  If that was not successful, the dispute 
was submitted to a compliance dispute officer appointed by the MDL Court for mediation 
and/or a decision.  PAI oversaw the compliance process through its Physician Advocacy Liaison 
Committee, comprised of legal counsel representing several of the PAI state medical societies 
and counsel for the Medical Society of the State of New Jersey. 
 
Physicians and signatory medical societies faced innumerable challenges enforcing the 
settlements through the Court ordered compliance process.  Some of the settling health insurers 
failed to implement the policy changes necessary to abide by the terms of the agreements.  Two 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6 Modifier 25 is used when a physician performs a separately identifiable E&M service on the same day 
of another procedure or other service.  
7	  This amount is based on the estimated total value of the business changes as set forth in §7.31 of most of 
the settlement agreements and in ¶2A of the Capital Blue Cross Settlement Agreement. 
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examples underscore the challenge faced by the physician and medical societies enforcing the 
settlements:  
   

• Cigna settled in 2004 but has failed to pay approximately $100 million, plus interest, in 
damages to many of the physicians who submitted claims for past underpayment and 
non-payment of claims under a special compensation fund established under the Cigna 
settlement agreement.    
 

• As a result of compliance disputes brought by several medical societies alleging that 
Aetna’s physician contracts violated key settlement agreement terms, including the 
prohibition on gag and all products clauses, Aetna agreed to issue addendums to 
physician contracts and extend the term of the settlement agreement by a year.  

 
During the four years the settlement agreements were in effect, several hundred compliance 
disputes were filed against the health insurers, resulting in payments or savings to physicians of 
approximately 25 million dollars.8  Compliance disputes involved a myriad of issues, including: 
 

• Requirements that physicians participate in Medicare Advantage plans in order to 
participate in an insurer’s commercial plans in violation of the all products provision; 
 

• Failure to comply with the settlements’ coding rules, thereby reducing payments to 
physicians on such services as CAD mammography, myocardial perfusion, and 
pediatric developmental screening; 
 

• Use of blended E&M rates to effectively “down-code” E&M codes; 
 

• Failure to provide the settlement mandated 90 days’ advance written notice before 
implementing material adverse changes to physician contracts; 
 

• Failure to provide physicians with required 90 days’ advance notice of reductions in fee 
schedule payments; 
 

• Fee schedule amounts paid for vaccines impermissibly set at levels below physicians’ 
costs to acquire and administer vaccines; 
 

• Inclusion of language on patients’ Explanation of Benefits forms that incorrectly 
advised patients that no payment was due to out-of-network physicians for their 
services; 
 

• Use of global surgery periods longer than CMS’, thereby depriving physicians of 
payment for certain services in conjunction with ancillary surgical procedures; and 
 

• Use of longer than permitted look-back periods in claims recoupment. 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
8	  The vast majority of this amount related to compliance disputes involving recoupment of alleged 
overpayment amounts beyond the timeframes allowed by the settlement agreement.  This is an example 
of a provision that applied to both self-funded and fully insured claims, whereas state laws governing 
recoupment of alleged overpayment amounts are generally construed as applying only to fully insured 
plans.   
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III. HEALTH INSURER MARKET PRACTICES AFTER TERMINATION OF THE 
SETTLEMENTS 

 
All of the MDL settlement agreements have now terminated.9  Unfortunately, no longer bound 
by the terms of the settlement agreements, health insurers have reverted back to utilizing some 
of the same unfair business practices that were the subject of the MDL litigation.   

For instance, some of the settling health insurers are including mandatory waivers of class 
arbitrations in contracts, effectively denying legal recourse as a practical matter to combat 
abusive practices by health plans.  Insurers are also once again bundling procedures with 
evaluation and management codes in a manner prohibited by the settlement agreements’ coding 
provisions, thereby denying payment to physicians for certain services.  Because state laws 
governing overpayment recovery are often considered as not applicable to self-funded and other 
ERISA plans, many insurers are seeking to recoup overpayments to physicians many years after 
such payments were initially made and unfairly subjecting physicians to audits years after 
claims were initially filed.  All products clauses, largely prohibited by the settlement 
agreements, are now common provisions in physician contracts with health insurers.  These 
clauses once again allow health insurers to add future products to physician contracts without 
providing physicians the opportunity to consent or decline participation in these products. 
Anthem commonly uses all products clauses in their contracts to require physicians to 
participate in less favorable plans such as plans on the health insurance exchange.  

Specific examples from Tennessee and Texas illustrate how the emboldened insurers have 
expanded the types of unfair business practices to the detriment of physicians.  In Texas, Aetna 
utilizes “one-way” all products clauses (as of 2004) and Humana’s contracts (as of 2010) 
contain provisions that permit fee schedule “cherry-picking.”   

Aetna’s contracts provide the following:  Physician agrees to participate in the Plans 
and other health benefit products as described in the Product Participation Schedule.  
Company reserves the right, upon ninety (90) days prior notice, to introduce, modify 
and designate Physician’s participation in Plans, Specialty Programs and products 
during the term of this agreement… Nothing in this Agreement shall require that 
Company identify, designate, or include Physician as a preferred participant in any 
specific Plan [.]    

Similarly troubling language appears in Humana’s contracts:  

In the event Humana has access to Physician’s, or a Participating Provider’s, services 
through one or more other agreements or arrangements in addition to this Agreement, 
Humana will determine under which agreement or arrangement payment for Covered 
Services will be made. 10 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
9	  At the conclusion of the settlement agreements, some of the health insurers, including Aetna, agreed to 
voluntarily maintain some of the settlement terms in effect.  Although some of the business changes 
required by the settlement agreements endure, such as providing physicians with fee schedules, others do 
not.  More importantly, subsequent to the filing of the MDL litigation, the health insurers implemented 
new policies and payment models that harm physicians and their patients, such as tiered and narrow 
networks. 
10 Available at http://www.sec.gov/Archives/edgar/data/1429664/000119312511194811/dex1019.htm  
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PAI urges the DOJ to consider the control these two provisions from the Aetna and Humana 
contracts would provide to a combined company.  Through the Aetna agreement, any or all of 
the Humana products could be made part of the Aetna agreement, while granting the combined 
entity the ability to choose the most favorable payment rate for the combined company. 

In Tennessee, Cigna employs several unfair contractual provisions to the detriment of 
participating physicians.  Of particular concern is the Cigna contract’s lack of payment 
transparency.  The Tennessee Cigna contract is replete with vague provisions that give Cigna 
undue discretion over payment, even after a medical service is delivered.  For instance, Cigna 
prohibits physicians from charging a patient for a service that is not “Medically Necessary.”  
However, “Medical Necessity” is defined in Exhibit A to the Cigna contract as services that 
“satisfy the Medical Necessity requirements under the applicable Benefit Plan.” Of course, 
physicians generally do not have access to their patients’ benefit plan provisions. This leaves 
physicians guessing whether they will be paid.   

The Tennessee Cigna agreement also gives Cigna the right to steer beneficiaries to select 
(generally lower cost) “in network” physicians to the detriment of other contracted physicians.  
This is counter-intuitive to any reasonable business agreement.  Physicians generally enter into 
networks for the purpose of securing a volume of referrals in exchange for a discounted rate.  
This contract provision allows Cigna to actually steer patients away from the contracted 
physician.  

 

IV. PAI OPPOSITION TO THE PROPOSED MERGERS 
	  

A. General Concerns With Erosion of Health Insurance Competition 
 

Insurers benefit from consolidation because with more market power comes greater leverage 
over pricing (with regard to both the cost of insurance products and the amount spent on 
provider services) and increased ability to impose conditions on insurance policies and 
physician contracts that affect patient choice and access to care.  Consumers who lack choice in 
health care coverage can pay not only financially, but also with their health.   
 
Expert economists have determined that it takes a minimum of six competitors in the health 
insurance market to ensure optimal competitive conditions.11  In considering physicians’ 
experience with the MDL litigation in the context of analyzing the current proposed 
acquisitions, it is important to recognize that physicians and medical societies were compelled 
to litigate for fair insurer business practices when there were several large for profit health 
insurers in the country.  Approving the proposed acquisitions would reduce that number to 
three, further condensing an already highly concentrated health insurance market and giving 
these three remaining “mega-insurers” power to dictate patient and physician contract terms and 
set market conditions.  Such market power would make it very challenging for regulators to 
exercise oversight authority in areas such as network adequacy and fair business practices, as 
these behemoth entities would have power to threaten exiting the marketplace, leaving massive 
holes in coverage, should they find the regulatory climate unfavorable.   
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11	  Dafny L. “Competition in Health Insurance Markets” 2010, American Economic Review:  Dranove, D., 
Gron, A. and M. Masseo, 2003, “Differentiation and Competition in HMA Markets” Journal of Industrial 
Economics  
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This level of market power tends to perpetuate itself by stifling new entrants from participating 
in the marketplace.  Health insurers with significant market power often engage in aggressive 
contracting practices aimed at locking up the market for health care services and cutting out any 
would-be competitors.  This type of anticompetitive behavior ensures continued market 
dominance, cementing the ability of the large insurers’ to control costs, both as sellers of health 
insurance products and buyers of health care services.  The AMA discussed the enduring nature 
of this level of market consolidation and PAI shares this concern.   
 
The AMA, using the Herfindahl-Hirschman Index and the DOJ Horizontal Merger Guidelines, 
has determined that the proposed Anthem-Cigna merger would likely enhance market power in 
the commercial (combined HMO, PPO, and PPS) markets in ten of the fourteen states in which 
Anthem is licensed to provide commercial insurance (CO, CT, GA, IN, KY, ME, MO, NH, NV, 
and VA).12 The AMA has further determined that the Anthem-Cigna merger raises significant 
competitive concerns warranting scrutiny in the other four Anthem states (CA, NY, OH and 
WI). 
 
The proposed Aetna-Humana merger would combine the two largest insurers of Medicare 
Advantage plans to form the largest Medicare Advantage insurer in the country, thus highly 
concentrating the Medicare Advantage market.  The merger would also concentrate the 
Medicaid HMO market in several states.  
 
In addition to its effect on local markets for commercial and government plans, the proposed 
mergers will likely cause a substantial reduction in competition for the ASO business of large 
national employers with employees in several states.  For example, for employers headquartered 
in Anthem’s service areas, its proposed merger with Cigna would eliminate one of Anthem’s 
major competitors for this national business, in some cases leaving the resulting Anthem entity 
as essentially the only choice for ASO business.  This erosion of competition would be 
exacerbated further if the Aetna-Humana merger were approved. 
 
With respect to Anthem’s proposed merger with Cigna, the Antitrust Division’s analysis of the 
resulting market concentration should also take into consideration the fact that Anthem is a 
member of the Blue Cross and Blue Shield Association (“BCBSA”), and, as such, must abide 
by the restrictions in the BCBSA’s licensing agreements.  There are three restrictions that could 
impact the proposed Anthem-Cigna merger.  First, Anthem cannot compete as a Blue Plan in 
any state where it does not own a license to do business as a Blue Plan.   Second, Anthem 
cannot earn more than 20% of its revenue in any state in which it is a Blue licensee from non-
Blue brand business.  Third, at least two-thirds of Anthem’s annual revenue (or two-thirds of its 
enrollment, excluding Medicare and Medicaid) must be attributable to services offered under 
the Blue marks.13 
 
These licensing rules mean that for Anthem to operate Cigna as an Anthem plan in a state where 
it does not have a Blue license, it must use the Blue Card Program14 and add to the 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
12	  September 8, 2015 AMA press release:  “AMA Releases Analyses on Potential Anthem-Cigna and 
Aetna-Humana mergers.” 
13	  For a thorough analysis of the impact of the BCBSA licensing agreements on the proposed merger and 
its implication on market concentration, PAI would refer the Antitrust Division to the August 13, 2015 
letter from the lead counsel in In re Blue Cross Blue Shield Antitrust Litigation, MDL No. 2406, No. 13-
cv-20000 (N.D. Ala.), a copy of which is attached. 
14	  The Blue Card Program is a program of the BCBSA that allows members of BCBS plans anywhere in 
the country to be treated outside that Plan’s licensed territory.  The program adversely affects providers 
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concentration of the local Blue Plan in that state.  To the extent Anthem instead decides to 
operate the former Cigna under a non-Blue brand (as it has done with its Unicare subsidiary), it 
must be mindful of the one-third total revenue limit.  If it would exceed that revenue limit, it 
may cede some or all of the Cigna business to the Blue that currently owns the license in that 
state.   As a result, in addition to eliminating Cigna as a major competitor to Anthem in many 
states and thereby increasing Anthem’s market power, the proposed mergers would add to the 
market power of many non-Anthem Blues and the entire Blues’ enterprise.  
 
 

B. Likely Anticompetitive Market Conduct by Insurers as Purchasers of Health Care 
Services 
 

It is worth exploring the specific types of anticompetitive market conduct health insurers are 
likely to undertake as both buyers of health care services and sellers of health insurance 
products.  
 
Further concentration of the health insurance market would give these larger insurers 
monopsony-level buying power in many additional geographic markets.  This would allow the 
insurers an even greater opportunity to dictate contractual terms detrimental to physicians and 
their patients, impose low reimbursement rates, and further restrict provider networks, hindering 
patient access and disrupting physician-patient relationships.  The backtracking on the fair 
contracting requirements embodied in the MDL settlement agreements shines a light on what 
can be expected should these insurers gain even more market power through this proposed 
consolidation.   
 
Since the advent of managed care in the U.S. health care marketplace, physicians and other 
health care providers have contracted with health insurers as a source for their patients. Put 
simply, physicians agree to accept discounted payments from health insurers as a quid pro quo 
for the payer “steering” patients to their medical practices.  Steerage occurs when the insurers 
list contracted or “in network” physicians in their provider directories and encourage patients to 
choose them by applying lower deductibles, co-pays, and co-insurance for services performed 
by in-network providers.  Contracted physicians agree not to “balance bill” patients for their full 
billed charges.  Conversely, patients who secure treatment from non-contracted or “out-of-
network” providers generally face much higher deductibles, co-pays, and co-insurance, and may 
be billed for the balance of a provider’s charges not paid by their benefit plans.    
 
In markets where there are numerous competing health insurers, a physician who is offered an 
opportunity to contract with a specific insurer can assess several factors in order to determine if 
a contractual relationship is a good business decision.  Key considerations include the benefits 
of gaining access to the insurer’s patient base, the payment rates and other contract terms 
offered by the insurer, as well as coverage and administrative policies that would impact the 
physician’s ability to provide high quality medical care to patients covered by the insurer.  A 
common practice of many insurers is to present physicians with “take it or leave it” contracts. 
Physicians have little to no power or leverage to negotiate the payment and contractual terms of 
these agreements.  Physicians are presented with contracts that they must sign as presented.  
Although many of these contracts contain a clause indicating that the contract was duly 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
because it gives every Blue Plan in whose territory treatment is sought the benefit of lower 
reimbursement rates paid to providers in that state, while at the same time ensuring that the Blue Plan that 
issued the policy controls the payment, utilization and benefit rules, which may not be accessible to the 
treating provider. 
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negotiated between the parties, the reality is that health insurers have the power in the market to 
dictate the terms of these contracts and do not allow negotiations of the key contractual terms.   
 
Although a physician may not be able to actively negotiate over specific terms and conditions of 
a contract, he or she retains the option of walking away from the relationship.  This is the 
physician’s only leverage in what is an inherently uneven bargaining relationship with insurers.  
Absent competition in the health insurance market, insurers have even more leverage to dictate 
unfavorable contract terms and lower fee schedule amounts because physicians need to be in 
their networks to attract sufficient patients to sustain their practices.  
 
PAI is concerned that the highly concentrated insurer markets resulting from the proposed 
mergers would create the classic monopsony situation in many markets, further exacerbating 
this already lopsided negotiating relationship.  Many physicians in markets where the insurer 
has monopsony power would face a lose-lose scenario in which they either enter into an 
unfavorable non-negotiable contract with the insurer or remain non-contracted, which can make 
it impossible for the physician’s practice to stay afloat.   
 
Insurers that can wield unchecked pricing power in the physician market can force physician 
practices out of business in two ways: by unilaterally reducing contract prices to below the 
actual cost to produce services, or by simply excluding the physician from the plan network. 
With the increasing prevalence of narrow network plans, the latter threat has grown.  When 
plans control large market shares, physicians can face the sudden loss of a large portion of their 
revenues, threatening the viability of the business.  When markets are less concentrated, 
physicians can replace the lost business, but in highly concentrated markets, the practice may 
become permanently unprofitable and close.  
 
Unfortunately, as the Department of Justice has recognized, physicians cannot readily re-locate 
to another geographic market where the health insurance market is less concentrated: 
 

[F]or an established physician who has invested time and expense in building a 
practice, the costs associated with moving his or her practice to a new geographic 
market are considerable, including paying for new office space and equipment and 
building new relationships with hospitals, other physicians, employees and patients in 
the area.15         

 
When insurers reduce payment and engage in unfair contracting practices, patients ultimately 
suffer. Patients are unable to find adequate in-network care and forced to pay greater out of 
pocket costs to seek out of network care.  Lower reimbursement rates are likely to increase the 
already existing pressure on physicians to see more patients in a day, spending less time with 
each patient, defer making capital investments in their practices, retire early, and seek 
employment by hospitals or health systems rather than sustain independent practices.  
Physicians will be hard pressed to invest in infrastructures needed to maintain their current 
practice, develop the necessary infrastructure to participate in new incentive-based payment 
programs or meet federal standards such as electronic health records.  Each of these trends can 
have a negative impact on patient access to high quality patient care and will in the long term 
exacerbate the physician shortage facing the nation.  
 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
15	  US v. Aetna Inc., Complaint No. 3-99CV 1398-H, ¶20 (June 21, 1999). 
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C. Likely Impact on Insurance Costs and Access 
 
In addition to the enhanced insurer power on the “buying” side of the equation, there is little in 
the way of positive news for consumers should these mergers be approved. The insurers 
requesting approval claim that the mergers will result in lower health insurance premiums based 
on savings from innovative delivery models and incentive based payment.  However, 
experience would strongly suggest that any savings reaped by lower reimbursement rates and 
narrow network designs will not translate into lower premiums.  In fact, previous health insurer 
mergers have shown that to the contrary, premiums are likely to rise with consolidation.16   
 
In PAI’s view, the alleged “efficiencies” and “economies of scale” promoted by the insurers in 
their efforts to seek approval are illusory. These insurers are all enormous, entrenched 
companies with significant resources and well-established positions in many of the markets in 
which they offer products.  PAI believes that competition drives marketplace innovation.  
Companies are spurred to innovate when faced with competitors who are also vying to attract 
customers shopping for a high quality, low cost product. The health insurance marketplace is no 
different than any other market in that regard.  However, in the health care marketplace the 
stakes for consumers are exceedingly high, and extremely personal, when competition fails.  
 
Greater market power is also likely to even further accelerate insurers’ use of restrictive 
network configurations, including “narrow” and “tiered” products, to reduce costs at the 
expense of patient access to their choice of physicians and other health care providers.  Narrow 
networks are precisely what the phrase connotes: restricted provider panels available for 
beneficiaries at “in network” rates.  Insurers typically aim to exclude those providers deemed to 
be too expensive.  These narrow network products can deprive patients of the full value of their 
benefit plan by de facto limiting access to certain providers and/or services.  Unfortunately, 
state network adequacy regulation has not been effective in ensuring that marketed health plan 
products offer networks sufficient to provide patients ready access to covered health care 
services.   
 
Narrow network products are problematic for several reasons, including the following:  
 

• Narrow networks can disrupt physician-patient relationships when a patient’s physician 
is not included.  
 

• Patients with narrow network products often bear much higher costs because they are 
forced to seek out-of-network treatment when they cannot locate or access an in-
network physicians specialist who performs the particular service needed for their 
medical care.  Even for patients with out-of-network benefits, out-of-network care 
increases their costs -- often significantly -- because they face higher co-pays, co-
insurance, and deductibles and can be “balanced billed” by health care providers.  
Patients without out-of-network benefits may be forced to bear the burden of their full 
cost of care.	  

 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
16	  See, the AMA’s November 11, 2015 letter to the Honorable William Baer, at pp. 2-3 and the testimony 
of Leemore Dafny, Ph.D. before the Senate Committee on the Judiciary cited therein:  “If past is 
prologue, insurance consolidation will tend to lead to lower payments to health providers, but those lower 
payments will not be passed onto consumers.  On the contrary, consumers can expect higher insurance 
premiums.” 
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• Because the Affordable Care Act prohibits insurers from overtly excluding patients 
with preexisting conditions, insurers can instead utilize narrow networks to strategically 
exclude physicians who treat patients with expensive medical conditions or who 
perform highly specialized medical procedures.   
 

• Although a health plan may point to statistics showing sufficient numbers of a 
particular physician specialty in its network, those statistics may hide the dearth of 
available sub-specialists.  For example, although a health plan network may have 
sufficient dermatologists in its network in a particular geographic location, it may have 
few, if any, dermatologists who perform Mohs surgery.  Narrow networks may also 
include physicians who practice medicine part-time or whose practices are not open to 
new patients.  
 

• Restrictive networks often force patients to travel significant distances to secure 
necessary medical care from an in-network specialist.  In many cases, this precludes 
patients without access to ready transportation from accessing necessary medical care.  
This tends to particularly impact low-income and elderly patients.    
 

• Narrow network designs pressure physicians to accept low reimbursement rates or 
suffer exclusion from the network.   
 

The use of narrow networks has recently been of particular concern with Medicare Advantage 
and Exchange products. Although UnitedHealthcare (“United”) is not the subject of the 
Antitrust Division’s analysis in this instance, United currently has the largest share of the 
Medicare Advantage market, and therefore actions it has taken to narrow its Medicare 
Advantage network should be of great interest to the DOJ, particularly in analyzing the 
proposed Aetna-Humana merger.  In late 2013, United sent tens of thousands of physicians 
throughout the country letters advising them that United was unilaterally amending their 
physician contracts to “discontinue” their participation in United’s Medicare Advantage 
network.  Clearly, the quality of these physicians’ care was not an issue because the letter 
assured physicians that United was “pleased” to have them remain in its other networks.  
 
Although United had claimed that it would continue to have sufficient physicians in its 
Medicare Advantage network, in a December 6, 2013 letter from the Centers for Medicaid and 
Medicaid Services (“CMS”) to Connecticut Attorney General George Jepson, CMS admitted 
that it had not scrutinized the impact of United’s network terminations on various patient 
populations in Connecticut:  “Our time/distance/number standards do not, however, take into 
account the special needs of the disabled, elderly, low income, without personal transportation, 
and non-English speaking members.”   
 
Tiered networks are another mechanisms insurers use to contain costs.  This type of plan 
encourages patients to seek treatment from physicians in the “top” tier through lower co-pays 
and/or deductibles.  The health insurers use claims data to tier physicians.  Although insurers 
often tout their use of quality measures to narrow or tier networks, the determination invariably 
includes a cost or “efficiency” component.  Unfortunately, the standards used by the insurers to 
narrow or tier their networks are not usually transparent either to providers or to patients, and it 
can be difficult for providers to appeal their tier designations.17 Similarly, state network 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
17	  This remains true despite an agreement reached by then New York Attorney General Andrew Cuomo 
with Aetna, Cigna, Empire Blue Cross Blue Shield (an Anthem company), UnitedHealthcare and other 
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adequacy oversight likely fails to consider if the network is adequate in the tier of providers 
with the lowest cost-sharing for patients.  This is problematic as a patient may not be able to 
access a needed specialist or sub-specialist included in an insurer-designated tier with 
prohibitively high cost sharing.   
 
 

V. CONCLUSION 
 
The gravity of the decision before the DOJ and its lasting impact on the nation’s health care 
system cannot be overstated. For all of the reasons set forth in this letter, PAI opposes the 
proposed acquisition of Cigna by Anthem and the proposed acquisition of Humana by Aetna 
and would urge the Antitrust Division to use its authority to block the mergers.  It should be 
abundantly clear from our comments that “big is not better,” and drastically reducing the 
number of competitive health insurers will create a “too big to fail” scenario in the health 
insurance industry.      
   
PAI appreciates the Antitrust Division’s interest in analyzing the anticompetitive effects of the 
proposed mergers on competition in the health insurance market and on physicians and their 
patients.  We would welcome the opportunity to meet with you further about these issues, either 
by conference call or in person, and to provide you any additional information that would be 
helpful in your analysis. 

        
Sincerely, 

 

 
         
Robert W. Seligson, MBA, MA 
President, Physicians Advocacy Institute, Inc. 
Executive Vice President/CEO, North Carolina Medical Association 
 
Attachments  
  
  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
insurers requiring more transparency in the designation process and better opportunities for physicians to 
appeal their designations.  PAI has long been interested in this issue.  In 2007, it offered a program for 
physicians, “Understanding Episodes of Care,” whose purpose was to assist physicians in understanding 
how the insurers use episodes of treatment groupers to rate physicians based on the costs of care.  


