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I. Introduction 

iHeartMedia, Inc. respectfully submits these comments in response to the Antitrust 

Division’s new review of the ASCAP and BMI consent decrees (the “decrees”).  The decrees 

remain essential and effective remedies under the antitrust laws.   

The relevant facts have not changed since the Department of Justice entered these 

consent decrees:  ASCAP and BMI continue to wield tremendous market power – together 

representing more than 90 percent of American musical compositions – and continue to 

implement horizontal agreements among competing suppliers of music.  A thriving American 

industry, a range of important judicial decisions, and numerous acts of Congress rely on the 

factual premise that these decrees will remain in place in their current form.   

Nor have the relevant legal principles changed:  antitrust law continues to view both large 

aggregations of market power and horizontal concerted action, such as collective pricing, with 

suspicion.  Recent clarifications of the law governing unilateral conduct have not altered that.  

Nor are concerns about judicial price regulation in the context of unilateral action applicable 

here.  The history of these decrees shows that they carefully manage the same inherent tensions 

between regulation and competition that currently give rise to some criticism of the decrees.  

And 80 years of experience, during which the American music industry has grown and evolved 

to the benefit of consumers, innovators, businesses, content creators, and the PROs themselves – 

which regularly report record annual revenues – lays to rest any doubt about judicial 

competency.  The Division should conclude its review without altering these time-tested and 

well-balanced protections against serious and widespread competitive harm. 

II. The Facts Have Not Changed 

ASCAP and BMI have both the incentive and ability to harm competition – to raise 

consumer prices, reduce output of music, and limit consumer choice.  The decrees continue to 
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prevent those harms and to have tremendous practical significance for a healthy and innovative 

American industry.  

A. ASCAP and BMI Have the Ability and Incentive To Harm Competition   

ASCAP and BMI have the same role and the same power as when these decrees were 

first entered.  Their fundamental role is still to implement horizontal agreements among 

competitors to fix prices for competing music.  ASCAP and BMI together also still represent 

more than 90 percent of musical compositions.  Moreover, numerous court decisions and widely 

accepted economic theory confirm that each PRO remains a monopolist over its own “must-

have” catalog of music; that is, most music users must take a license from both in order to 

operate.1  The existence of multiple must-have inputs creates what economics literature calls a 

“Cournot complements” problem:  when split among separate sellers, the aggregate price of 

must-have assets (here, music performance rights) is artificially elevated above even the price 

that a single monopolist would charge.2   

Their structure gives ASCAP and BMI natural incentives to limit licensing options and 

charge supra-competitive rates.  The PROs’ pre-decree practices show where those incentives 

lead.  As the Department of Justice described in its initial complaint,3 prior to the decrees, 

                                                 
1 See BMI v. Hearst/ABC Viacom Entm’t Servs., 746 F. Supp. 320, 326 (S.D.N.Y. 1990); see also 
Meredith Corp. v. SESAC LLC, 1 F. Supp. 3d 180, 196 (S.D.N.Y. 2014); Radio Music License 
Comm., Inc. v. SESAC Inc., No. 12-cv-5807, 2013 WL 12114098, at *15 (E.D. Pa. Dec. 23, 
2013). 
2 See, e.g., Mark A. Lemley & Carl Shapiro, Patent Holdup and Royalty Stacking, 85 Tex. L. 
Rev. 1991, 2013 (2007) (“The Cournot-complements effect arises when multiple input owners 
each charge more than marginal cost for their input, thereby raising the price of the downstream 
product and reducing sales of that product. . . . As a result, if multiple input owners each control 
an essential input and separately set their input prices, output is depressed even below the level 
that would be set by a vertically integrated monopolist.”). 
3 See generally Compl., United States v. ASCAP, No. 449 Q (E.D. Wis. Feb. 5, 1941) (describing 
ASCAP’s anticompetitive conduct).  



3 

ASCAP forced broadcasters to pay for music using the revenues of programs that did not even 

use music.  It required its members to grant ASCAP exclusive (as opposed to non-exclusive) 

performance rights, thereby preventing music users from contracting around the blanket license.  

It also refused to furnish to music users any complete list of the music in the ASCAP repertory, 

which made it impossible for music users to know whether they were using ASCAP music.  

ASCAP’s “self-perpetuating board of directors” protected existing members by closing 

ASCAP’s doors to many unrepresented composers, which effectively precluded those composers 

from having their music licensed at all.  And ASCAP discriminated in the rates charged to 

similar broadcasters depending on whether a disfavored company (such as a newspaper) owned 

the broadcaster.  BMI used similar methods.  Because both PROs used illegal means to fight for 

market power – in what the Department of Justice dubbed “a private war at the expense of the 

public”4 – an injunctive remedy was necessary to prevent harm to music users, composers, and 

consumers. 

Even then, the initial decrees did not adequately protect against the competitive harms 

made possible by the PROs’ control over the supply of music.  Over the course of the 1940s, 

ASCAP invented a practice called “splitting” rights, in which ASCAP granted synchronization 

rights – the right to use music in a dramatic work (e.g., in a scene in a movie) – to the producers 

of motion pictures and then required theater owners to obtain separate performance rights for the 

same picture’s music before it could be exhibited in their theaters.  Two courts independently 

                                                 
4 Public Statement, Dep’t of Justice, Criminal Proceedings Against American Society of 
Composers, Authors and Publishers, et al. – Statement of Grounds for Action at 3 (Dec. 27, 
1940).  
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enjoined the practice under the Sherman Act.5  In 1950, in response to those two decisions and 

other complaints, the Department amended the ASCAP consent decree to explicitly limit 

ASCAP to non-exclusive performance rights and to preclude ASCAP from licensing 

synchronization rights.6   

Still, under the revised and current decrees, ASCAP and BMI have repeatedly followed 

their natural economic incentives to exploit their monopolies, and the courts have repeatedly 

prevented a clear anticompetitive harm – higher prices – by enforcing the reasonable-rate 

requirements under the consent decrees.  A few recent examples include BMI v. DMX Inc., 683 

F.3d 32, 47-49 (2d Cir. 2012), where the Second Circuit rejected the rates ASCAP and BMI 

demanded because those rates reflected the PROs’ “market power” rather than the price that 

would have been “competitively set.”  Similarly, in ASCAP v. MobiTV, Inc., 681 F.3d 76, 82 (2d 

Cir. 2012), the Second Circuit noted that the federal court settling rate disputes “must take into 

account the fact that ASCAP, as a monopolist, exercises market-distorting power in negotiations 

for the use of its music.”  See also United States v. ASCAP, 627 F.3d 64, 76 (2d Cir. 2010) 

(same); United States v. BMI, 426 F.3d 91, 96 (2d Cir. 2005) (same); In re Pandora Media, Inc., 

6 F. Supp. 3d 317, 353 (S.D.N.Y. 2014) (same). 

The PROs have also chafed against the decrees’ demands for alternative licensing 

structures and non-exclusive licenses.  These requirements have prevented ASCAP and BMI 

from exploiting their market power through means other than straightforward pricing power.  

                                                 
5 See Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 888, 890 (S.D.N.Y.), amended by 80 F. Supp. 
900 (S.D.N.Y. 1948); M. Witmark & Sons v. Jensen, 80 F. Supp. 843, 844-45 (D. Minn. 1948). 
6 See United States v. ASCAP, No. Civ.A. 42-245, 1950 WL 42273, 1950-1951 Trade Cases 
¶ 62,595 (S.D.N.Y. July 17, 1950); Meredith, 1 F. Supp. 3d at 198; Susan Stager, Musical 
Performing Rights in the Television Industry: Has the Blanket License Finally Seen Its Demise?, 
14 Sw. U. L. Rev. 569, 574-76 (1984). 
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Both the “per-program” license and the “adjustable fee blanket license,” for example, help 

preserve competition because they allow music users who secure licenses directly from copyright 

owners to avoid or minimize paying twice for a license to the same song (once to the PRO, 

through a blanket license, and once to the copyright owner, for the specific song).  In the absence 

of such alternative license structures, copyright owners would have no incentive to compete with 

one other or with the PROs.  In order to keep copyright owners competing with each other, at 

least in some circumstances, the consent decrees have – from the beginning – required viable 

alternative license structures and non-exclusive licensing.   

Nonetheless, as the Department determined as recently as 2000, “ASCAP has resisted 

offering a reasonable per-program license, forcing users desiring such a license to engage in 

protracted litigation, and often successfully dissuading users from attempting to take advantage 

of competitive alternatives to the blanket license.”  Mem. of United States in Supp. Joint Mot. To 

Enter Second Am. Final J. at 28, United States v. ASCAP, No. 41 Civ. 1395 (WCC) (S.D.N.Y. 

Sept. 4, 2000).  BMI similarly has resisted keeping viable alternative license structures in place.7  

And SESAC, a PRO not under a consent decree (but now party to a private settlement that 

mirrors the decrees’ terms), was subject to a successful antitrust suit for offering only a blanket 

license.8 

                                                 
7 See, e.g., United States v. BMI, 275 F.3d 168, 177 (2d Cir. 2001) (holding, over BMI’s 
objection, that the consent decree requires BMI to offer “a blanket license with a fee structure 
that reflects . . . alternative licensing,” including direct deals with copyright holders); WPIX, Inc. 
v. BMI, No. 09 Civ. 10366, slip op. at 6-7 (S.D.N.Y. Apr. 28, 2011) (rejecting BMI’s position 
that it was not required to offer an alternative fee blanket license option to television stations); In 
re THP Capstar Acquisition Corp., 756 F. Supp. 2d 516, 541 (S.D.N.Y. 2010) (rejecting 
ASCAP’s substantially identical contention). 
8 See Radio Music License Comm., Inc. v. SESAC, Inc., 29 F. Supp. 3d 487, 502 (E.D. Pa. 2014) 
(“SESAC’s anticompetitive conduct has driven up the price of copyright licenses and 
deteriorated the quality of service insofar as customers only have the option of purchasing a 
blanket license.”). 
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Similarly, the PROs have sought to allow “partial withdrawals,” which would enable 

rights-holders to limit which music users could license that owner’s works.  Partial withdrawals 

would eviscerate the consent decrees’ fundamental, pro-competitive safeguards against 

discriminatory licensing by allowing copyright owners – especially the three dominant music 

publishers – to exclude individual music users from taking a blanket license to each PRO’s 

complete repertory.  That would threaten new entrants or innovative business models in the 

music delivery marketplace and force them to pay supra-competitive royalties not governed by 

the decrees.  Indeed, ASCAP sought to use “partial withdrawal” in exactly that way when it 

allowed music publishers to withdraw the right to license to “New Media” outlets like Pandora.9 

In that instance, two of the top three music publishers, Sony and Universal, sought to force 

Pandora – then a nascent digital service – to separately negotiate rights for the publisher’s 

massive repertoire of songs, all while withholding the list of works that license would cover.  

That put Pandora into a box:  “shut down its business, face crippling copyright infringement 

liability, or agree to Sony’s terms.”10 

The Department correctly concluded in 2016 that permitting partial withdrawals was 

inconsistent with the text and purpose of the decrees.  Partial withdrawal would eliminate the 

pro-competitive efficiencies of collective licensing while leaving in place the PROs’ ability to 

harm users who still require blanket licenses.  That would raise prices, limit consumer choice, 

and harm competition. 

                                                 
9 See In re Pandora Media, Inc., No. 12 Civ. 8035 (DLC), 2013 WL 6569872, at *1-2 (S.D.N.Y. 
Dec. 13, 2013). 
10 Pandora Media, 6 F. Supp. 3d at 359 (footnote omitted). 
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B. Reliance Interests   

The continuing importance of the ASCAP and BMI consent decrees is confirmed by the 

degree to which the music industry, Congress, and the courts have come to rely on them.  Music 

users of all kinds count on the decrees’ protections.  Among over-the-air radio stations, more 

than 20 percent of local radio members of the Radio Music License Committee (“RMLC”) take a 

per-program license from ASCAP and BMI that, in all likelihood, would not be available without 

the decrees.  More than 450 local television stations (roughly a third of the national total) also 

use per-program licenses.  Large numbers of music users – both new media streaming services 

such as Pandora and Spotify, as well as more traditional radio and television stations – have 

relied on the decrees’ non-discriminatory and reasonable rate adjudication provisions when 

unable to negotiate an agreement with the PROs.   

iHeart, specifically, depends heavily on the decrees’ protections – and is a powerful 

example of how these time-tested decrees are both remarkably effective, flexible, and beneficial 

to consumers.  Over the past 10 years, iHeart, faced with new competition from platforms such 

as Google and Facebook, has invested heavily in technological solutions that allow it to expand 

beyond the traditional boundaries of terrestrial broadcasting to offer listeners and advertisers 

additional choices through digital, mobile, social, and on-demand music offerings.  The 

competitive protections and flexibility offered by the decrees – for instance, the decrees’ 

requirement that the PRO provide a license upon demand, subject to subsequently negotiated 

rates – have been indispensable to enabling iHeart to respond quickly to new competitive 

realities by implementing innovations that meet the corresponding rapidly changing demands of 

consumers and advertisers.  This could not have happened if these protections were not in place. 

As a result of iHeart’s investments in these new offerings, creators are being paid more money, 

and consumers have more options. 



8 

Congress relies on the decrees, too.  Section 513 of the Copyright Act, for example, 

prescribes an intricate set of rules for “any performing rights society subject to a consent decree 

which provides for the determination of reasonable license rates or fees to be charged by the 

performing rights society.”11  And, in the Orrin G. Hatch–Bob Goodlatte Music Modernization 

Act of 2018 (“Music Modernization Act”),12 Congress tweaked several procedural aspects of the 

decrees:  (1) it changed the mechanism for assignment of judges in rate disputes under the 

decrees;13 (2) it required the Department of Justice to notify Congress before altering the 

decrees;14 and (3) it permitted consideration, in certain fee disputes, of fees for licenses of the 

public performance rights for sound recordings.15  This incorporation of the decrees into other 

statutory fabrics goes far beyond ordinary legislative acquiescence.16  It is hard to imagine 

clearer signals that Congress considers the decrees fundamentally valuable – and an appropriate 

use of the Department’s power to enforce the antitrust laws.  Any remaining doubt is resolved by 

the fact that the bipartisan, bicameral Judiciary Committee leadership in Congress, as well as 

other senior Senate Judiciary Committee members, have written to the Department to urge it to 

leave the decrees in place.17  Given this reliance, the appropriate path is to maintain the decrees 

until Congress implements an alternative licensing structure if it sees fit. 

                                                 
11 17 U.S.C. § 513. 
12 See Orrin G. Hatch–Bob Goodlatte Music Modernization Act, Pub. L. No. 115-264, 132 Stat. 
3676 (2018). 
13 28 U.S.C. § 137. 
14 17 U.S.C. § 106 note (Performing Rights Society Consent Decrees). 
15 Id. § 114 note (Use in Musical Work Proceedings). 
16 Cf. Bob Jones Univ. v. United States, 461 U.S. 574, 600-02 (1983). 
17 See Letter from Senators Grassley and Feinstein, and Representatives Goodlatte and Nadler, to 
Assistant Attorney General Delrahim at 2 (June 8, 2018) (“Enacting the Music Modernization 
Act only to see the Antitrust Division move forward with termination of the decrees . . . could 
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Finally, removing or sunsetting the decrees would upset the legal framework courts have 

applied to ASCAP, BMI, and other PROs.  In 1975, CBS sued ASCAP, BMI, and their members 

and affiliates, for violating Sections 1 and 2 of the Sherman Act.  The Second Circuit held that 

the ASCAP/BMI practice of blanket licensing was per se illegal price-fixing.18  The Supreme 

Court reversed, holding that blanket licensing would be judged instead under a “rule of reason” 

analysis – but the Court’s decision rested explicitly on the fact that “the Federal Executive and 

Judiciary have carefully scrutinized ASCAP and the challenged conduct, have imposed 

restrictions on various of ASCAP’s practices, and, by the terms of the decree, stand ready to 

provide further consideration, supervision, and perhaps invalidation of asserted anticompetitive 

practices.”19  In determining whether to apply a per se price-fixing framework, the Court noted 

that the “substantial restraints placed on ASCAP and its members by the consent decree must not 

be ignored.”20  On remand, the lower courts upheld the blanket license under the rule of reason 

because CBS had two feasible alternatives to the blanket license – direct licensing and per-

program licensing.  Both of these alternative licenses were required by the consent decrees and 

had not been possible prior to the decrees.21   

                                                 
displace the legislation’s improvements to the marketplace with new questions and uncertainties 
for songwriters, copyright owners, licensees, and consumers.”); Letter from Senators Klobuchar, 
Leahy, Blumenthal, and Booker, Members of the Subcommittee on Antitrust, Competition 
Policy, and Consumer Rights, to Assistant Attorney General Delrahim at 1-2 (June 7, 2018) 
(explaining that “music licensing legislation before Congress assumes the continued existence of 
the framework established under the consent decrees”).   
18 CBS, Inc. v. ASCAP, 562 F.2d 130, 140-41 (2d Cir. 1977). 
19 BMI v. CBS, Inc., 441 U.S. 1, 13 (1979). 
20 Id. at 24. 
21 See CBS, Inc. v. ASCAP, 620 F.2d 930, 933 (2d Cir. 1980). 
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Other courts have since applied the same framework in subsequent challenges to blanket 

licensing of public performance rights.  From the 1970s to today, numerous music users have 

alleged that the decrees still do not do enough to protect competition.  Two courts have 

reaffirmed that the consent decrees provide essential limits on ASCAP and BMI, and that they 

protect competition by guaranteeing feasible alternatives for music users (such as per-program 

licenses or licensing directly from copyright owners).22  In a third case, against SESAC – a much 

smaller PRO than ASCAP or BMI – private litigation achieved similar results to a consent 

decree.  After the district court denied SESAC’s motion for summary judgment,23 SESAC 

entered a private settlement that mirrors the key provisions of the government consent decrees – 

including a procedure for settling rate disputes in arbitration, akin to the federal judicial review 

established by the ASCAP and BMI decrees.24  

Given the broad reliance on the decrees by music licensees, lawmakers, and the courts, 

and the competitive protections upon which the current music marketplace has been built, to 

remove the decrees would create significant legal uncertainty and would effectively require 

private parties to protect music consumers from known competitive harms that fall well within 

the Department’s enforcement powers. 

III. The Law Has Not Changed 

The PROs have suggested that revising the decrees is appropriate because the applicable 

antitrust framework has changed in light of the Supreme Court’s decision in Verizon 

                                                 
22 See Buffalo Broad. Co. v. ASCAP, 744 F.2d 917 (2d Cir. 1984); Nat’l Cable Television Ass’n, 
Inc. v. BMI, 772 F. Supp. 614 (D.D.C. 1991). 
23 Meredith, 1 F. Supp. 3d at 224. 
24 See SESAC-RMLC Settlement Agreement (July 2015), 
http://dehayf5mhw1h7.cloudfront.net/wp-content/uploads/sites/893/2017/09/22194517/Final-
SESAC-RMLC-Settlement-Agreement.pdf.  
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Communications Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004).  The Trinko 

Court declined to recognize a new antitrust duty to deal in part because of the practical 

difficulties – and the risk to competition itself – of enforcing specific, technical requirements of a 

separate regulatory scheme under the antitrust laws.  Id. at 413-14.  But that decision concerned 

only refusal-to-deal claims under Section 2 of the Sherman Act, not concerted action – like the 

horizontal agreement among competitors that ASCAP and BMI embody – covered by Section 1.  

Trinko expressly distinguished concerted action cases.  See id. at 410 n.3 (distinguishing “cases 

[that] involved concerted action, which presents greater anticompetitive concerns”).  Indeed, 

Justice Scalia’s opinion for the Court in Trinko reaffirms that “compelling negotiation between 

competitors may facilitate the supreme evil of antitrust:  collusion.”  Id. at 408.  And the cases 

against PROs discussed above – many of which post-date Trinko – confirm that concerted action 

of the kind that ASCAP and BMI embody remains subject to the same legal framework, and 

raises the same competitive concerns, as it has for the last 80 years.25 

Nor are Trinko’s concerns with the practical limits of judicial supervision present in this 

context.  Trinko stated, again referring only to unilateral conduct claims under Section 2, that 

“[n]o court should impose a duty to deal that it cannot explain or adequately and reasonably 

supervise.”  Id. at 415.  But no one can say that these decrees are inexplicable or too difficult to 

administer.  Courts have done it for 80 years with both facility and success:  the music industry 

has evolved, innovated, and grown, offering consumers more choices at affordable prices; 

                                                 
25 See Buffalo Broad. Co., 744 F.2d at 926-27; Nat’l Cable Television Ass’n, 772 F. Supp. at 627-
28; Meredith, 1 F. Supp. 3d at 224. 



12 

content creators have expanded revenue streams; and the PROs themselves have thrived with 

revenues that “continue to break records.”26      

The concern that antitrust injunctions might be improperly regulatory is not new.  Indeed, 

the consent decrees themselves were shaped by venerable leaders of the Department with exactly 

these concerns in mind.  As described at greater length in the attached appendix, the decrees 

were entered at the direction of Attorney General Robert H. Jackson,27 who had also supervised 

the first ASCAP case during his time as Assistant Attorney General for the Antitrust Division.  

During his time leading the Division, Jackson led the charge on several antitrust reforms that 

                                                 
26 Press Release, ASCAP, ASCAP Annual Revenue and Distributions Continue to Break 
Records: 2018 Revenue Tops $1.227 Billion; Distributions Hit $1.109 Billion (May 1, 2019), 
https://www.ascap.com/press/2019/05/05-01-financials-release; see Press Release, ASCAP, 
ASCAP Delivers for the First Time More Than $1 Billion to Songwriter, Composer and Music 
Publisher Members (Apr. 19, 2018), https://www.ascap.com/press/2018/04/04-19-financials-
2017; Press Release, ASCAP, ASCAP Delivers Record-High 2016 Financial Results: Collects 
$1.059 Billion in Revenue and Distributes More Than $918 Million to Songwriter, Composer 
and Music Publisher Members (Apr. 5, 2017), https://www.ascap.com/press/2017/04-04-2016-
financial; Press Release, ASCAP, ASCAP Revenue Tops $1 Billion for Second Year in a Row: 
Market-Leading PRO Strengthens Core Business, Continues Transformation (Apr. 27, 2016), 
https://www.ascap.com/press/2016/0427-ascap-revenue-tops-one-billion-for-second-year; Press 
Release, ASCAP, ASCAP is the First PRO in the World to Report $1 Billion in Revenues (Mar. 
3, 2015), https://www.ascap.com/press/2015/0302-ascap-hits-a-high-note-in-its-100th-year; 
BMI, 2017-2018 Annual Review 2, https://www.bmi.com/pdfs/publications/2018/ 
BMI_Annual_Review_2018.pdf (detailing BMI’s “record-breaking performance”); Press 
Release, BMI, BMI Sets Revenue Records With $1.199 Billion (Sept. 12, 2018), 
https://www.bmi.com/news/entry/bmi-sets-revenue-records-with-1.199-billion; Press Release, 
BMI, BMI Announces $1.060 Billion in Revenue, the Highest in Company’s History (Sept. 8, 
2016), https://www.bmi.com/news/entry/bmi_announces_1.060_billion_in_revenue_ 
the_highest_in_companys_history; Press Release, BMI, BMI Reports Record-Breaking Revenues 
of Over $1 Billion (Sept., 10, 2015), https://www.bmi.com/news/entry/bmi_reports_record_ 
breaking_revenues_of_over_1_billion. 
27 Jackson remains a subject of admiration within the Department.  See Sadie Gurman, Justice 
Department Chiefs Can’t Get Enough of the Patron Saint of the Rule of Law, Wall St. J. (July 13, 
2019), https://www.wsj.com/articles/justice-department-chiefs-cant-get-enough-of-the-patron-
saint-of-the-rule-of-law-11563019202.  
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remain important today.28  First, Jackson focused antitrust enforcement on measurable economic 

effects.  Second, he sought to clarify the bounds of the antitrust laws so that businesses would 

know, ex ante, when they were running afoul of them – and so that the government would know 

which cases to bring.  Third – and most importantly here – Jackson was the leading advocate in 

the Roosevelt Administration for robust antitrust enforcement, as opposed to government price 

controls, as the proper solution to the monopoly-related problems in the national economy.29  

“The antitrust laws represent an effort to avoid detailed government regulation of business by 

keeping competition in control of prices,” Jackson explained during his time in the Division.30  

“It was hoped to save government from the conflicts and accumulation of grievances which 

continuous price control would produce and to let it confine its responsibility to seeing that a true 

competitive economy functions.”31 

When he led the Division, Jackson was “very much perplexed” about the ASCAP case 

and requested recommendations from his deputies.  His deputies agreed that a consent decree 

would be appropriate, but disagreed on whether to pursue a suit in the absence of a decree.  

Thurman Arnold, one of Jackson’s deputies, would later go on to lead the Antitrust Division 

himself and eventually oversaw the first consent decrees.  Arnold’s view in 1937 was to leave 

ASCAP alone if no decree could be reached.  But, by 1940, it had become clear that ASCAP’s 

(and, by then, also BMI’s) activities “went far beyond the necessity of protecting its members in 

their copyright privileges – practices which were designed solely for the purpose of eliminating 

                                                 
28 R. Hewitt Pate, Robert H. Jackson at the Antitrust Division, 68 Alb. L. Rev. 787, 789-91 
(2005). 
29 See id. at 790-91. 
30 Robert H. Jackson, Should the Antitrust Laws Be Revised?, 71 U.S. L. Rev. 575, 576 (1937). 
31 Id. 
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competition in the furnishing of music, and securing a monopoly control over the supply.”32  

Arnold thus recommended to Jackson, then Attorney General, that new suits be brought against 

the PROs.  These suits ended with decrees of the sort that Jackson and Arnold had envisioned.  

Rather than being broken up, ASCAP and BMI would be allowed to continue to operate, thereby 

protecting composers from piracy and offering some opportunity for composers to gain 

bargaining power by pooling their rights.  But ASCAP and BMI could no longer engage in the 

worst anticompetitive conduct enabled by their pooled rights and enormous market shares. The 

consent decrees – as Arnold and Jackson both recognized – provided a “working peace” in an 

industry whose “private war” had come “at the expense of the public.”33    

That all remains true today.  Despite constant evolution in both the music industry’s 

technologies and business models, neither relevant antitrust law nor underlying policy concerns 

have changed since these decrees were entered. 

IV. A Sunset Without First Establishing an Alternative Framework Is Not a Solution 

Because ASCAP and BMI still violate fundamental tenets of antitrust law, terminating or 

sunsetting the decrees would only replace stable, successful, and flexible decrees with a rash of 

new private litigation.  Far from removing the PROs from judicial oversight, terminating or 

sunsetting the decrees without an alternative framework already in place would have the perverse 

effect of bringing more courts into the mix, creating additional burdens on the judicial system 

and reinstalling the very uncertainty and competitive harm to the entire industry that the decrees 

                                                 
32 Public Statement, Dep’t of Justice, Criminal Proceedings Against American Society of 
Composers, Authors and Publishers, et al. – Statement of Grounds for Action at 2 (Dec. 27, 
1940). 
33 A more thorough explanation of this history, as well as primary sources, are attached to these 
Comments as an appendix. 
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were designed, successfully, to prevent.  It would take the industry “Back to the Future” and 

unravel one of Robert Jackson’s, and the Division’s, enduring achievements.   

If, despite their continued necessity and effectiveness, the Department decides to end or 

sunset the decrees, it is critical to a functional marketplace that it do so in a way that ensures 

continuity of protections for consumers and competition.  To that end, while a sunset period may 

be appropriate after congressional enactment of a replacement legal framework, establishing a 

sunset period before a new framework is in effect would create instability and permit the 

exercise of unrestrained PRO market power. 

V. Conclusion:  The Decrees Should Be Left Intact 

The music industry has changed in many ways since 1941.  The premises of these decrees 

– the PRO’s roles and the applicable law – have not.  ASCAP and BMI still use concerted action 

to control 90 percent of the supply of public performance rights, and they have continued to earn 

record revenues for copyright owners even while subject to the decrees.  Similarly, antitrust law 

still recognizes the inherent anticompetitive dangers – the natural incentives for abuse – that 

come with such concerted action and market power.   

If the Department decides it must end these decrees, it must do so only after an 

alternative legal framework is put in their place.  Congress has the ability to revise or replace the 

decrees if it sees fit, but it should not be forced to legislate against the clock.  The Department 

should, in the meantime, continue to enforce the antitrust laws as it has done for 80 years, 

through 13 Administrations.  Nor should substantial changes, like permitting partial withdrawals, 

be contemplated.  Terminating the decrees – either outright or through a sunset – or significantly 

revising them, would create enormous instability in a thriving, innovative, and competitively 

dynamic American market.  No change in fact, law, or policy provides a warrant for doing so.  

The Department should not unfix a solved problem. 



Appendix 



 
 

The ASCAP and BMI Decrees: 
What Would Robert H. Jackson Do? 

In his speech to the National Music Publishers Association, Assistant Attorney General 
for the Antitrust Division Makan Delrahim said that “[o]ne of [his] favorite Jacksons, with due 
respect to Michael, is Robert Jackson.”1  Robert H. Jackson headed the Antitrust Division from 
1937-38 before serving as Solicitor General, Attorney General, Associate Justice of the United 
States, and the chief U.S. prosecutor at Nuremberg. Delrahim says Jackson is one his “personal 
legal heroes”2 and has repeatedly stressed the importance of Jackson’s role in the Antitrust 
Division.3  Delrahim instituted a new annual Jackson-Nash address in honor of Jackson’s and 
John Nash’s contributions to the legal and economic halves of antitrust enforcement.  One key 
reason for Delrahim’s admiration of Jackson is that he shares Jackson’s view that antitrust should 
promote competition as an alternative to regulation and price controls.4 

Assistant Attorney General Delrahim has expressed concern that the ASCAP and BMI 
antitrust consent decrees involve improper regulation and price controls.  This raises the 
question: What would Jackson do with the ASCAP and BMI consent decrees? 

 
We know what Jackson did do regarding ASCAP and BMI. Jackson authorized antitrust 

lawsuits to challenge ASCAP’s and BMI’s anticompetitive practices.  A look at Jackson’s 
papers (excerpts of which are attached to this memorandum) reveals that it was no easy decision 
to bring the cases.  Jackson inherited the ASCAP case – it had laid dormant for two years – 
when he joined the Division in 1937.  It was a controversial issue.  At Jackson’s request, his 
deputies drafted memoranda and recommendations, but they could only partially agree about 
what to do. Jackson himself understood the difficulty too.  He recognized the important role that 
ASCAP played in monetizing songwriters’ copyrights and was therefore reluctant to break 
ASCAP up.  But he recognized the serious anticompetitive harm to consumers that was caused 
by a massive aggregation of competing suppliers of music.  In the end, his duty to enforce the 
antitrust laws came first.  As Attorney General, Jackson authorized the ASCAP and BMI 
prosecutions and the two consent decrees that remain in place, in modified form, to this day.5 

This memorandum discusses Jackson’s history with the ASCAP and BMI cases, and the 
reasons – as good now as they were then – justifying the result he reached. 

 
 
 
 

1 Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Sign of the Times: Innovation and 
Competition in Music, at 7 (June 13, 2018). 
2 Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Inaugural Jackson-Nash Address: Remarks, 
at 2 (Feb. 26, 2018). 
3 See Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Remarks of Assistant Attorney Gen. 
Delivered at the New York State Bar Assoc. (Jan. 25, 2018); Dep’t of Justice, Antitrust Div., Division 
Update Spring 2018, https://www.justice.gov/atr/division-operations/division-update-spring-2018. 
4 See id. (Division Update); Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Public Roundtable 
on Anticompetitive Regulations, Tr. Part One at 27 (May 31, 2018). 
5 See Tab 6 at 84 (Memorandum from Assistant Attorney General Thurman Arnold to Attorney General 
Robert Jackson (Mar. 5, 1941)). 
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On December 27, 1940, the Department of Justice issued this release: 
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The suits described in that press release6 were the end of a long and uncertain path, largely 
forged by Robert Jackson and Thurman Arnold during their years in the Department of Justice. 

 
The Department of Justice first brought a case against ASCAP on August 30, 1934, 

before either Jackson or Arnold entered the Antitrust Division.  That case was postponed 
indefinitely in June 1935, after two weeks of trial, by mutual consent of the parties.  This pause 
– ostensibly to allow the parties to negotiate and enter a joint stipulation of facts – also seems to 
have corresponded with the radio broadcasters’ and ASCAP’s agreement (at the same time) to a 
five year license, due to expire on December 31, 1940.7  The case laid dormant for years. 

During this period of dormancy, in 1937, Jackson took on the role of Assistant Attorney 
General for the Antitrust Division.  Antitrust enforcement changed significantly under (and after) 
his leadership.  During his time leading the Division – as Assistant Attorney General Delrahim 
has repeatedly noted – Jackson led the charge on several reforms.8  First, Jackson reformed 
antitrust enforcement to focus on measurable economic effects.9  Second, he sought to clarify the 
bounds of the antitrust laws so that businesses would know, ex ante, when they were running 
afoul of them – and so that the government would know which cases to bring.10  Third and most 
importantly, Jackson was the leading advocate in the Roosevelt administration for robust 
antitrust enforcement, as opposed to government price controls, as the proper solution to the 
monopoly-related problems in the national economy.11  “The antitrust laws represent an effort to 
avoid detailed government regulation by keeping competition in control of prices,” Jackson 
explained during his time in the Division.12  “It was hoped to save government from the conflicts 
and accumulation of grievances which continuous price control would produce and to let it 
confine its responsibility to seeing that a true competitive economy functions.”13

 

Jackson left the Antitrust Division to become Solicitor General in March 1938 and 
Attorney General in January 1940.  But his impact on the Antitrust Division lasted beyond his 
time in that office.  Even after becoming Solicitor General, Jackson remained involved in the 
antitrust reforms that the Division (and President Roosevelt) proposed to Congress.  And his 
deputy, Thurman Arnold, assumed control of the Division and perpetuated – and strengthened – 
Jackson’s vision for it. 

 
Arnold shared Jackson’s view that protecting competition through robust antitrust 

enforcement – rather than government price- and output-controls like the National Recovery 
Administration – was the best means of protecting consumers and free enterprise.  Like Jackson, 

 

6 Tab 1 at 2 (Dep’t of Justice, Criminal Proceedings Against American Society of Composers, Authors, 
and Publishers, et al. – Statement of Grounds for Action (Dec. 27, 1940)). 
7 See Tab 4 at 42 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson (May 
1, 1937)). 
8 See Delrahim, Jackson-Nash Address, at 2-4; R. Hewitt Pate, Robert H. Jackson at the Antitrust 
Division, 68 Alb. L. Rev. 787, 789-91 (2005). 
9 Id. at 790. 
10 Id. at 790-91. 
11 Id. at 790. 
12 Robert H. Jackson, Should the Antitrust Laws Be Revised?, 71 U.S. L. Rev. 575, 576 (1937). 
13 Id. 
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“Arnold went out of his way to distinguish antitrust enforcement from either ‘regulation’ or the 
kind of emergency legislation experimented with in the NRA.”14  Also like Jackson, Arnold 
recognized that “all antitrust problems” are economic as well as legal problems.15  Arnold even 
made a point of discontinuing the Division’s former practice – which Jackson too had criticized16

 

– of occasionally using the threat of criminal prosecution to obtain consent decrees with merely 
symbolic equitable relief.  As Spencer Waller explained in his article on Arnold’s antitrust 
legacy:  “Consent decrees were limited to situations where defendants proposed industry-wide 
relief that fully restored competition beyond what could be achieved through a successful 
prosecution or civil action by the government and the defendants permitted meaningful 
monitoring by the government.”17

 

During Jackson’s time leading the Division, he was “very much perplexed as to what to 
do about” the ASCAP case.  “The basic problem,” he described in later recollections, “was that if 
ASCAP were dissolved, each individual producer in the United States would be pretty much at 
the mercy of the exploiters of his music, because he couldn’t individually afford to check and 
determine violations of his copyright . . . . On the other hand, if nothing was done, it left ASCAP 
with pretty much a monopoly of the situation.”18

 

Assistant Attorney General Jackson requested a recommendation from his deputies.  
Those deputies, Thurman Arnold and Andrew W. Bennett (Jackson’s Special Assistant) could 
not come to a complete agreement.  They submitted dueling memoranda.  Both Arnold and 
Bennett agreed that a consent decree would be a good result.19  But they disagreed on what to do 
in the absence of a decree – should they pursue a case to break up ASCAP or not?  Bennett 
thought yes:  The antitrust case against ASCAP was strong, and they should try to break up the 
monopoly if they could not get a meaningful consent decree.20  Arnold thought not, largely on 
practical grounds.  Arnold wrote it was a risky case (and thus a poor use of the Division’s 
resources) because he suspected a court would likely permit some kind of coordination among 
composers/publishers in order to prevent piracy, and because he worried there were no standards 
under the muddled antitrust laws of that era by which to determine whether ASCAP had engaged 
in improperly discriminatory or monopolistic pricing.21  Thus, Arnold’s “tentative opinion” was 
that they should dismiss the suit rather than breaking up ASCAP if no decree was reached.22  

Jackson explained later that he “never had much sympathy” with the case for breaking up 
 

14 Spencer W. Waller, The Antitrust Legacy of Thurman Arnold, 78 St. John’s L. Rev. 569, 579 (2004). 
15 Tab 4 at 47-48 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson); see 
Jackson, Should the Antitrust Laws Be Revised?, 71 U.S. L. Rev. at 575 (“Every antitrust problem is 
economic as well as legal.”). 
16 Id. (“We should not spend great sums to obtain decrees which are economically unenforceable and, 
when carried out in form, are often only lessons in futility.”). 
17 Waller, The Antitrust Legacy, 78 St. John’s L. Rev. at 580–81. 
18 Tab 2 at 18 (Oral History Research Office, The Reminiscences of Robert H. Jackson (excerpt)). 
19 Tab 4 at 46-47 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson); Tab 
3 at 38 (Memorandum from Andrew Bennett to Assistant Attorney Gen. Robert Jackson (May 7, 1937) 
(“I am in full accord with any plan which may result in a consent decree.”). 
20 Id. at 37-38. 
21 Tab 4 at 46 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson). 
22 Id. at 47 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson). 



5  

ASCAP.23  But no consent decree was reached during Jackson’s tenure in the Antitrust Division, 
and eventually Jackson moved to the positions of Solicitor General and then Attorney General, 
leaving Arnold in charge of the Division. 

 
Despite the still-pending antitrust suit against it, ASCAP continued to engage in 

anticompetitive conduct to further secure and exploit its monopoly on performance rights.  In 
response, in 1939, the broadcasters created BMI in an effort to offset ASCAP’s market power.   
In the summer of 1940, ASCAP announced new rates that broadcasters, smaller music users, and 
the Department of Justice saw as “enhanced and non-competitive.”24  As the Department of 
Justice described in its complaint,25 ASCAP was forcing broadcasters to pay for music using the 
revenues of programs that did not even use music.  It was requiring its members to grant ASCAP 
exclusive (as opposed to non-exclusive) performance rights, thereby preventing music users from 
contracting around the blanket license.  It also was refusing to furnish to music users any 
complete list of the music in the ASCAP repertory, which made it impossible for music users to 
know whether they were using ASCAP music.  It had a “self-perpetuating board of directors”26 

that protected existing members by closing ASCAP’s doors to many unrepresented composers, 
which effectively precluded those composers from having their music licensed at all.  It 
discriminated in the rates charged to similar broadcasters depending on whether the broadcaster 
was majority-owned by a newspaper.  BMI tried similar methods.  There were mutual boycotts 
of the ASCAP and BMI repertories.  ASCAP and BMI were using illegal means to fight for 
market power in what the Department of Justice called “a private war at the expense of the 
public.”27  The Department of Justice finally decided it must take action in response to the 
“constant complaints” about ASCAP (and BMI) activities that “went far beyond the necessity of 
protecting its members in their copyright privileges, — practices which were designed solely for 
the purpose of eliminating competition in the furnishing of music, and securing a monopoly 
control over the supply.”28

 

The Department first “tried to obtain voluntary agreement to form the basis of a working 
peace which would eliminate the illegal activities and allow the associations of composers to 
continue their legitimate function of protecting their members from piracy.”29  But the 
Department finally had to bring new prosecutions when “[t]hose efforts, which a few days ago 
appeared to be on the verge of success, ha[d] failed.”30  Arnold recommended the new suit even 
in light of his former view that only a consent decree, rather than a new or continuing 
prosecution, could satisfactorily resolve the ASCAP problem.31  Jackson himself authorized the 
suit. (It was the ordinary practice in that era for the Assistant Attorney General of the Antitrust 

 
 

23 Tab 2 at 19 (The Reminiscences of Robert H. Jackson). 
24 Tab 7 at 96 (Complaint, United States v. ASCAP, et al., No. 449 Q (Feb. 5, 1941). 
25 See generally id. at 95-100 (describing ASCAP’s anticompetitive conduct). 
26 Id. at 95. 
27 See Tab 5 at 56 (Dep’t of Justice, Criminal Proceedings Against American Society of Composers, 
Authors, and Publishers, et al. – Statement of Grounds for Action (Dec. 27, 1940)). 
28 Id. at 55. 
29 Id at 56. 
30 Id. 
31 Tab 4 at 46-47 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson). 



6  

Division to submit memos on proposed cases for the approval of the Attorney General.32  And a 
memo from Arnold to Jackson confirms that the ASCAP situation remained well-known to 
Attorney General Jackson throughout its prosecution.33

 

Jackson’s and Arnold’s new prosecutions led swiftly to consent decrees with ASCAP and 
BMI.  The BMI decree was entered in January 1941, designed go into effect as soon as ASCAP 
was subject to similar restrictions.  The ASCAP decree was then agreed to on February 26, 1941 
and entered by the court on March 4. 

 
The consent decrees were – as Arnold, Bennett, and Jackson all recognized – the best 

solution to a “perplexing” problem. Rather than being broken up, ASCAP and BMI would be 
allowed to continue to operate, thereby protecting composers from piracy and offering some 
opportunity for composers to gain bargaining power by pooling their rights.  But ASCAP and 
BMI could no longer engage in the worst anticompetitive conduct enabled by their pooled rights 
and enormous market shares.  Where ASCAP and BMI had each used their market power to 
keep new composers out and drive performances toward their own members, they now had to 
admit any qualified composer who wanted their representation.  Where ASCAP and BMI had 
previously demanded exclusive performance rights, thereby limiting composers from licensing 
their music independently, they could now demand and offer only non-exclusive performance 
rights.  Where ASCAP and BMI had used their market share to offer only revenue-based 
blanket licenses, which in effect forced broadcasters to pay for music even on programs that did 
not use any, the PROs now had to offer a genuine choice between a complete blanket license 
and per- program licenses.  Where ASCAP and BMI had boycotted various music users in an 
effort to fix prices and build market power, they now had to offer music on non-discriminatory 
terms to all similarly situated music users.34

 

Even so, the 1941 decrees did not solve every anticompetitive problem posed by the 
PROs. Over the course of the 1940s – after Jackson took his seat on the Supreme Court and 
Arnold (briefly) took a seat on the D.C. Circuit – ASCAP found new ways to exploit its market 
position.  One way it did so was by “splitting” rights.  Under that practice, ASCAP granted 
synchronization rights to the producers of motion pictures and then required theater owners to 
obtain separate performance rights for the same picture’s music before it could be exhibited in 
their theaters.  The courts enjoined that practice under the Sherman Act.35  In 1950, the 
Department of Justice amended the ASCAP consent decree to explicitly limit ASCAP to non- 
exclusive performance rights and to preclude ASCAP from licensing synchronization rights.36

 
 

32 See Pate, Robert H. Jackson at the Antitrust Division, 68 Alb. L. Rev. at 792-94. 
33 See Tab 6 at 84 (Memorandum from Assistant Attorney Gen. Thurman Arnold to Attorney Gen. Robert 
Jackson (March 5, 1941) (noting, the day after the consent decree was entered, that “[t]he ASCAP . . . 
situation[]” remains “familiar to you”). 
34 See generally Tab 7 at 95-100 (Complaint in United States v. ASCAP, et al., No. 449 Q (Feb. 5, 1941) 
(describing ASCAP’s anticompetitive conduct)). 
35 See Alden-Rochelle, Inc., v. American Soc’y of Composers, Authors & Publishers, 80 F. Supp. 888, 890 
(S.D.N.Y.), amended by, 80 F. Supp. 900 (S.D.N.Y. 1948); M. Witmark & Sons v. Jensen, 80 F. Supp. 
843, 844-45 (D. Minn. 1948); Susan Stager, Musical Performing Rights in the Television Industry: Has 
the Blanket License Finally Seen Its Demise?, 14 Sw. Univ. L. Rev. 569, 574-75 (1984). 
36 See id.at 575-76.
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And the decrees have been amended several times since to account for the evolving    
anticompetitive possibilities inherent in such massive market concentration. 

 
* * * 

 
If Jackson were to be woken like Rip Van Winkle today, he would be pleased to see the 

Antitrust Division led by a successor so thoughtfully committed to applying the principles he 
advocated.  There also is good reason to believe that he would be pleased that the “working 
peace” he established is still functioning 80 years later.37  Jackson recognized the virtues of 
allowing composers to collectively bargain and collectively police public uses of their works – 
valuable roles under which ASCAP and BMI continue to earn “record-breaking” revenues for 
songwriters.38  At the same time, Jackson would note with satisfaction that his decrees – and the 
Division’s careful, periodic revisions of them – have continued to stave off the worst 
anticompetitive effects of allowing two organizations to control roughly 90% of American 
performance rights.  ASCAP’s and BMI’s market power has not meaningfully changed since 
Jackson put the consent decrees in place.  The inherent anticompetitive dangers – the natural 
incentives to abuse that market power – have not changed either.  The one thing that has 
changed – the acceptance and ratification of the decrees by Congress39 – counsels in favor of 
leaving to Congress any significant modifications.  For these reasons, the question of what 
Jackson would do with the ASCAP and BMI decrees is easily answered:  Having put the decrees 
in place, he would not disrupt the hard-won “working peace” by terminating them. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
37 See Tab 5 at 56. 
38 BMI, 2017-2018 Annual Review 2, https://www.bmi.com/pdfs/publications/2018/ 
BMI_Annual_Review_2018.pdf; see Press Release, ASCAP, ASCAP Annual Revenue and Distributions 
Continue to Break Records: 2018 Revenue Tops $1.227 Billion; Distributions Hit $1.109 Billion (May 1, 
2019), https://www.ascap.com/press/2019/05/05-01-financials-release. 
39 E.g., 17 U.S.C. § 513 (expressly relying on the consent decrees and the district court ratemaking 
procedure for determining reasonable license fees paid by small individual proprietors).  See Letter from 
Sens. Grassley and Feinstein and Reps. Goodlatte and Nadler to Assistant Attorney Gen. Makan 
Delrahim, at 1 (June 8, 2018) (“Terminating [the decrees] without a clear alternative framework in place 
. . . would undermine our efforts on the Music Modernization Act which passed the House by a vote of 
415 - 0.”); Letter from Sens. Klobuchar, Leahy, Blumenthal, and Booker, Members of the Subcommittee 
on Antitrust, Competition Policy, and Consumer Rights, to Assistant Attorney Gen. Makan Delrahim, at 
1-2 (June 7, 2018) (“music licensing legislation before Congress assumes the continued existence of the 
framework established under the consent decrees”). 
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