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l. Introduction

iHeartMedia, Inc. respectfully submits these comments in response to the Antitrust
Division’s new review of the ASCAP and BMI consent decrees (the “decrees”). The decrees
remain essential and effective remedies under the antitrust laws.

The relevant facts have not changed since the Department of Justice entered these
consent decrees: ASCAP and BMI continue to wield tremendous market power — together
representing more than 90 percent of American musical compositions — and continue to
implement horizontal agreements among competing suppliers of music. A thriving American
industry, a range of important judicial decisions, and numerous acts of Congress rely on the
factual premise that these decrees will remain in place in their current form.

Nor have the relevant legal principles changed: antitrust law continues to view both large
aggregations of market power and horizontal concerted action, such as collective pricing, with
suspicion. Recent clarifications of the law governing unilateral conduct have not altered that.
Nor are concerns about judicial price regulation in the context of unilateral action applicable
here. The history of these decrees shows that they carefully manage the same inherent tensions
between regulation and competition that currently give rise to some criticism of the decrees.
And 80 years of experience, during which the American music industry has grown and evolved
to the benefit of consumers, innovators, businesses, content creators, and the PROs themselves —
which regularly report record annual revenues — lays to rest any doubt about judicial
competency. The Division should conclude its review without altering these time-tested and
well-balanced protections against serious and widespread competitive harm.

I1. The Facts Have Not Changed

ASCAP and BMI have both the incentive and ability to harm competition — to raise

consumer prices, reduce output of music, and limit consumer choice. The decrees continue to



prevent those harms and to have tremendous practical significance for a healthy and innovative
American industry.

A. ASCAP and BMI Have the Ability and Incentive To Harm Competition

ASCAP and BMI have the same role and the same power as when these decrees were
first entered. Their fundamental role is still to implement horizontal agreements among
competitors to fix prices for competing music. ASCAP and BMI together also still represent
more than 90 percent of musical compositions. Moreover, numerous court decisions and widely
accepted economic theory confirm that each PRO remains a monopolist over its own “must-
have” catalog of music; that is, most music users must take a license from both in order to
operate.! The existence of multiple must-have inputs creates what economics literature calls a
“Cournot complements” problem: when split among separate sellers, the aggregate price of
must-have assets (here, music performance rights) is artificially elevated above even the price
that a single monopolist would charge.?

Their structure gives ASCAP and BMI natural incentives to limit licensing options and
charge supra-competitive rates. The PROs’ pre-decree practices show where those incentives

lead. As the Department of Justice described in its initial complaint,® prior to the decrees,

! See BMI v. Hearst/ABC Viacom Entm’t Servs., 746 F. Supp. 320, 326 (S.D.N.Y. 1990); see also
Meredith Corp. v. SESAC LLC, 1 F. Supp. 3d 180, 196 (S.D.N.Y. 2014); Radio Music License
Comm., Inc. v. SESAC Inc., No. 12-cv-5807, 2013 WL 12114098, at *15 (E.D. Pa. Dec. 23,
2013).

2 See, e.g., Mark A. Lemley & Carl Shapiro, Patent Holdup and Royalty Stacking, 85 Tex. L.
Rev. 1991, 2013 (2007) (“The Cournot-complements effect arises when multiple input owners
each charge more than marginal cost for their input, thereby raising the price of the downstream
product and reducing sales of that product. . . . As a result, if multiple input owners each control
an essential input and separately set their input prices, output is depressed even below the level
that would be set by a vertically integrated monopolist.”).

% See generally Compl., United States v. ASCAP, No. 449 Q (E.D. Wis. Feb. 5, 1941) (describing
ASCAP’s anticompetitive conduct).



ASCAP forced broadcasters to pay for music using the revenues of programs that did not even
use music. It required its members to grant ASCAP exclusive (as opposed to non-exclusive)
performance rights, thereby preventing music users from contracting around the blanket license.
It also refused to furnish to music users any complete list of the music in the ASCAP repertory,
which made it impossible for music users to know whether they were using ASCAP music.
ASCAP’s “self-perpetuating board of directors” protected existing members by closing
ASCAP’s doors to many unrepresented composers, which effectively precluded those composers
from having their music licensed at all. And ASCAP discriminated in the rates charged to
similar broadcasters depending on whether a disfavored company (such as a newspaper) owned
the broadcaster. BMI used similar methods. Because both PROs used illegal means to fight for
market power — in what the Department of Justice dubbed “a private war at the expense of the
public™ — an injunctive remedy was necessary to prevent harm to music users, composers, and
consumers.

Even then, the initial decrees did not adequately protect against the competitive harms
made possible by the PROs’ control over the supply of music. Over the course of the 1940s,
ASCAP invented a practice called “splitting” rights, in which ASCAP granted synchronization
rights — the right to use music in a dramatic work (e.g., in a scene in a movie) — to the producers
of motion pictures and then required theater owners to obtain separate performance rights for the

same picture’s music before it could be exhibited in their theaters. Two courts independently

% Public Statement, Dep’t of Justice, Criminal Proceedings Against American Society of
Composers, Authors and Publishers, et al. — Statement of Grounds for Action at 3 (Dec. 27,
1940).



enjoined the practice under the Sherman Act.> In 1950, in response to those two decisions and
other complaints, the Department amended the ASCAP consent decree to explicitly limit
ASCAP to non-exclusive performance rights and to preclude ASCAP from licensing
synchronization rights.®

Still, under the revised and current decrees, ASCAP and BMI have repeatedly followed
their natural economic incentives to exploit their monopolies, and the courts have repeatedly
prevented a clear anticompetitive harm — higher prices — by enforcing the reasonable-rate
requirements under the consent decrees. A few recent examples include BMI v. DMX Inc., 683
F.3d 32, 47-49 (2d Cir. 2012), where the Second Circuit rejected the rates ASCAP and BMI
demanded because those rates reflected the PROs’ “market power” rather than the price that
would have been “competitively set.” Similarly, in ASCAP v. MobiTV, Inc., 681 F.3d 76, 82 (2d
Cir. 2012), the Second Circuit noted that the federal court settling rate disputes “must take into
account the fact that ASCAP, as a monopolist, exercises market-distorting power in negotiations
for the use of its music.” See also United States v. ASCAP, 627 F.3d 64, 76 (2d Cir. 2010)
(same); United States v. BMI, 426 F.3d 91, 96 (2d Cir. 2005) (same); In re Pandora Media, Inc.,
6 F. Supp. 3d 317, 353 (S.D.N.Y. 2014) (same).

The PROs have also chafed against the decrees’ demands for alternative licensing
structures and non-exclusive licenses. These requirements have prevented ASCAP and BMI

from exploiting their market power through means other than straightforward pricing power.

® See Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 888, 890 (S.D.N.Y.), amended by 80 F. Supp.
900 (S.D.N.Y. 1948); M. Witmark & Sons v. Jensen, 80 F. Supp. 843, 844-45 (D. Minn. 1948).

® See United States v. ASCAP, No. Civ.A. 42-245, 1950 WL 42273, 1950-1951 Trade Cases
162,595 (S.D.N.Y. July 17, 1950); Meredith, 1 F. Supp. 3d at 198; Susan Stager, Musical
Performing Rights in the Television Industry: Has the Blanket License Finally Seen Its Demise?,
14 Sw. U. L. Rev. 569, 574-76 (1984).



Both the “per-program” license and the “adjustable fee blanket license,” for example, help
preserve competition because they allow music users who secure licenses directly from copyright
owners to avoid or minimize paying twice for a license to the same song (once to the PRO,
through a blanket license, and once to the copyright owner, for the specific song). In the absence
of such alternative license structures, copyright owners would have no incentive to compete with
one other or with the PROs. In order to keep copyright owners competing with each other, at
least in some circumstances, the consent decrees have — from the beginning — required viable
alternative license structures and non-exclusive licensing.

Nonetheless, as the Department determined as recently as 2000, “ASCAP has resisted
offering a reasonable per-program license, forcing users desiring such a license to engage in
protracted litigation, and often successfully dissuading users from attempting to take advantage
of competitive alternatives to the blanket license.” Mem. of United States in Supp. Joint Mot. To
Enter Second Am. Final J. at 28, United States v. ASCAP, No. 41 Civ. 1395 (WCC) (S.D.N.Y.
Sept. 4, 2000). BMI similarly has resisted keeping viable alternative license structures in place.’
And SESAC, a PRO not under a consent decree (but now party to a private settlement that
mirrors the decrees’ terms), was subject to a successful antitrust suit for offering only a blanket

license.®

7 See, e.g., United States v. BMI, 275 F.3d 168, 177 (2d Cir. 2001) (holding, over BMI’s
objection, that the consent decree requires BMI to offer “a blanket license with a fee structure
that reflects . . . alternative licensing,” including direct deals with copyright holders); WPIX, Inc.
v. BMI, No. 09 Civ. 10366, slip op. at 6-7 (S.D.N.Y. Apr. 28, 2011) (rejecting BMI’s position
that it was not required to offer an alternative fee blanket license option to television stations); In
re THP Capstar Acquisition Corp., 756 F. Supp. 2d 516, 541 (S.D.N.Y. 2010) (rejecting
ASCAP’s substantially identical contention).

8 See Radio Music License Comm., Inc. v. SESAC, Inc., 29 F. Supp. 3d 487, 502 (E.D. Pa. 2014)
(“SESAC’s anticompetitive conduct has driven up the price of copyright licenses and
deteriorated the quality of service insofar as customers only have the option of purchasing a
blanket license.”).



Similarly, the PROs have sought to allow “partial withdrawals,” which would enable
rights-holders to limit which music users could license that owner’s works. Partial withdrawals
would eviscerate the consent decrees’ fundamental, pro-competitive safeguards against
discriminatory licensing by allowing copyright owners — especially the three dominant music
publishers — to exclude individual music users from taking a blanket license to each PRO’s
complete repertory. That would threaten new entrants or innovative business models in the
music delivery marketplace and force them to pay supra-competitive royalties not governed by
the decrees. Indeed, ASCAP sought to use “partial withdrawal” in exactly that way when it
allowed music publishers to withdraw the right to license to “New Media” outlets like Pandora.®
In that instance, two of the top three music publishers, Sony and Universal, sought to force
Pandora — then a nascent digital service — to separately negotiate rights for the publisher’s
massive repertoire of songs, all while withholding the list of works that license would cover.
That put Pandora into a box: “shut down its business, face crippling copyright infringement
liability, or agree to Sony’s terms.”°

The Department correctly concluded in 2016 that permitting partial withdrawals was
inconsistent with the text and purpose of the decrees. Partial withdrawal would eliminate the
pro-competitive efficiencies of collective licensing while leaving in place the PROs’ ability to
harm users who still require blanket licenses. That would raise prices, limit consumer choice,

and harm competition.

% See In re Pandora Media, Inc., No. 12 Civ. 8035 (DLC), 2013 WL 6569872, at *1-2 (S.D.N.Y.
Dec. 13, 2013).

10 pandora Media, 6 F. Supp. 3d at 359 (footnote omitted).



B. Reliance Interests

The continuing importance of the ASCAP and BMI consent decrees is confirmed by the
degree to which the music industry, Congress, and the courts have come to rely on them. Music
users of all kinds count on the decrees’ protections. Among over-the-air radio stations, more
than 20 percent of local radio members of the Radio Music License Committee (“RMLC”) take a
per-program license from ASCAP and BMI that, in all likelihood, would not be available without
the decrees. More than 450 local television stations (roughly a third of the national total) also
use per-program licenses. Large numbers of music users — both new media streaming services
such as Pandora and Spotify, as well as more traditional radio and television stations — have
relied on the decrees’ non-discriminatory and reasonable rate adjudication provisions when
unable to negotiate an agreement with the PROs.

iHeart, specifically, depends heavily on the decrees’ protections — and is a powerful
example of how these time-tested decrees are both remarkably effective, flexible, and beneficial
to consumers. Over the past 10 years, iHeart, faced with new competition from platforms such
as Google and Facebook, has invested heavily in technological solutions that allow it to expand
beyond the traditional boundaries of terrestrial broadcasting to offer listeners and advertisers
additional choices through digital, mobile, social, and on-demand music offerings. The
competitive protections and flexibility offered by the decrees — for instance, the decrees’
requirement that the PRO provide a license upon demand, subject to subsequently negotiated
rates — have been indispensable to enabling iHeart to respond quickly to new competitive
realities by implementing innovations that meet the corresponding rapidly changing demands of
consumers and advertisers. This could not have happened if these protections were not in place.
As a result of iHeart’s investments in these new offerings, creators are being paid more money,

and consumers have more options.



Congress relies on the decrees, too. Section 513 of the Copyright Act, for example,
prescribes an intricate set of rules for “any performing rights society subject to a consent decree
which provides for the determination of reasonable license rates or fees to be charged by the
performing rights society.”'* And, in the Orrin G. Hatch-Bob Goodlatte Music Modernization
Act of 2018 (“Music Modernization Act”),*2 Congress tweaked several procedural aspects of the
decrees: (1) it changed the mechanism for assignment of judges in rate disputes under the
decrees;*® (2) it required the Department of Justice to notify Congress before altering the
decrees;'* and (3) it permitted consideration, in certain fee disputes, of fees for licenses of the
public performance rights for sound recordings.'® This incorporation of the decrees into other
statutory fabrics goes far beyond ordinary legislative acquiescence.'® It is hard to imagine
clearer signals that Congress considers the decrees fundamentally valuable — and an appropriate
use of the Department’s power to enforce the antitrust laws. Any remaining doubt is resolved by
the fact that the bipartisan, bicameral Judiciary Committee leadership in Congress, as well as
other senior Senate Judiciary Committee members, have written to the Department to urge it to
leave the decrees in place.r” Given this reliance, the appropriate path is to maintain the decrees

until Congress implements an alternative licensing structure if it sees fit.

1117 U.S.C. §513.

12 5ee Orrin G. Hatch-Bob Goodlatte Music Modernization Act, Pub. L. No. 115-264, 132 Stat.
3676 (2018).

1328 U.S.C. §137.

1417 U.S.C. § 106 note (Performing Rights Society Consent Decrees).
151d. § 114 note (Use in Musical Work Proceedings).

16 Cf. Bob Jones Univ. v. United States, 461 U.S. 574, 600-02 (1983).

17 See Letter from Senators Grassley and Feinstein, and Representatives Goodlatte and Nadler, to
Assistant Attorney General Delrahim at 2 (June 8, 2018) (“Enacting the Music Modernization
Act only to see the Antitrust Division move forward with termination of the decrees . . . could



Finally, removing or sunsetting the decrees would upset the legal framework courts have
applied to ASCAP, BMI, and other PROs. In 1975, CBS sued ASCAP, BMI, and their members
and affiliates, for violating Sections 1 and 2 of the Sherman Act. The Second Circuit held that
the ASCAP/BMI practice of blanket licensing was per se illegal price-fixing.'® The Supreme
Court reversed, holding that blanket licensing would be judged instead under a “rule of reason”
analysis — but the Court’s decision rested explicitly on the fact that “the Federal Executive and
Judiciary have carefully scrutinized ASCAP and the challenged conduct, have imposed
restrictions on various of ASCAP’s practices, and, by the terms of the decree, stand ready to
provide further consideration, supervision, and perhaps invalidation of asserted anticompetitive
practices.”*® In determining whether to apply a per se price-fixing framework, the Court noted
that the “substantial restraints placed on ASCAP and its members by the consent decree must not
be ignored.”?® On remand, the lower courts upheld the blanket license under the rule of reason
because CBS had two feasible alternatives to the blanket license — direct licensing and per-
program licensing. Both of these alternative licenses were required by the consent decrees and

had not been possible prior to the decrees.

displace the legislation’s improvements to the marketplace with new questions and uncertainties
for songwriters, copyright owners, licensees, and consumers.”); Letter from Senators Klobuchar,
Leahy, Blumenthal, and Booker, Members of the Subcommittee on Antitrust, Competition
Policy, and Consumer Rights, to Assistant Attorney General Delrahim at 1-2 (June 7, 2018)
(explaining that “music licensing legislation before Congress assumes the continued existence of
the framework established under the consent decrees”).

18 CBS, Inc. v. ASCAP, 562 F.2d 130, 140-41 (2d Cir. 1977).
19BMI v. CBS, Inc., 441 U.S. 1, 13 (1979).

20 1d. at 24.

21 See CBS, Inc. v. ASCAP, 620 F.2d 930, 933 (2d Cir. 1980).



Other courts have since applied the same framework in subsequent challenges to blanket
licensing of public performance rights. From the 1970s to today, numerous music users have
alleged that the decrees still do not do enough to protect competition. Two courts have
reaffirmed that the consent decrees provide essential limits on ASCAP and BMI, and that they
protect competition by guaranteeing feasible alternatives for music users (such as per-program
licenses or licensing directly from copyright owners).?2 In a third case, against SESAC — a much
smaller PRO than ASCAP or BMI — private litigation achieved similar results to a consent
decree. After the district court denied SESAC’s motion for summary judgment,?® SESAC
entered a private settlement that mirrors the key provisions of the government consent decrees —
including a procedure for settling rate disputes in arbitration, akin to the federal judicial review
established by the ASCAP and BMI decrees.?*

Given the broad reliance on the decrees by music licensees, lawmakers, and the courts,
and the competitive protections upon which the current music marketplace has been built, to
remove the decrees would create significant legal uncertainty and would effectively require
private parties to protect music consumers from known competitive harms that fall well within
the Department’s enforcement powers.

I1l. The Law Has Not Changed

The PROs have suggested that revising the decrees is appropriate because the applicable

antitrust framework has changed in light of the Supreme Court’s decision in Verizon

22 See Buffalo Broad. Co. v. ASCAP, 744 F.2d 917 (2d Cir. 1984); Nat’l Cable Television Ass’n,
Inc. v. BMI, 772 F. Supp. 614 (D.D.C. 1991).

23 Meredith, 1 F. Supp. 3d at 224.

24 See SESAC-RMLC Settlement Agreement (July 2015),
http://dehayfSmhw1h7.cloudfront.net/wp-content/uploads/sites/893/2017/09/22194517/Final-
SESAC-RMLC-Settlement-Agreement.pdf.

10



Communications Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398 (2004). The Trinko
Court declined to recognize a new antitrust duty to deal in part because of the practical
difficulties — and the risk to competition itself — of enforcing specific, technical requirements of a
separate regulatory scheme under the antitrust laws. Id. at 413-14. But that decision concerned
only refusal-to-deal claims under Section 2 of the Sherman Act, not concerted action — like the
horizontal agreement among competitors that ASCAP and BMI embody — covered by Section 1.
Trinko expressly distinguished concerted action cases. See id. at 410 n.3 (distinguishing “cases
[that] involved concerted action, which presents greater anticompetitive concerns”). Indeed,
Justice Scalia’s opinion for the Court in Trinko reaffirms that “compelling negotiation between
competitors may facilitate the supreme evil of antitrust: collusion.” Id. at 408. And the cases
against PROs discussed above — many of which post-date Trinko — confirm that concerted action
of the kind that ASCAP and BMI embody remains subject to the same legal framework, and
raises the same competitive concerns, as it has for the last 80 years.?®

Nor are Trinko’s concerns with the practical limits of judicial supervision present in this
context. Trinko stated, again referring only to unilateral conduct claims under Section 2, that
“In]Jo court should impose a duty to deal that it cannot explain or adequately and reasonably
supervise.” Id. at 415. But no one can say that these decrees are inexplicable or too difficult to
administer. Courts have done it for 80 years with both facility and success: the music industry

has evolved, innovated, and grown, offering consumers more choices at affordable prices;

25 See Buffalo Broad. Co., 744 F.2d at 926-27; Nat’| Cable Television Ass’n, 772 F. Supp. at 627-
28; Meredith, 1 F. Supp. 3d at 224.

11



content creators have expanded revenue streams; and the PROs themselves have thrived with
revenues that “continue to break records.”2

The concern that antitrust injunctions might be improperly regulatory is not new. Indeed,
the consent decrees themselves were shaped by venerable leaders of the Department with exactly
these concerns in mind. As described at greater length in the attached appendix, the decrees
were entered at the direction of Attorney General Robert H. Jackson,?” who had also supervised
the first ASCAP case during his time as Assistant Attorney General for the Antitrust Division.

During his time leading the Division, Jackson led the charge on several antitrust reforms that

26 Press Release, ASCAP, ASCAP Annual Revenue and Distributions Continue to Break
Records: 2018 Revenue Tops $1.227 Billion; Distributions Hit $1.109 Billion (May 1, 2019),
https://www.ascap.com/press/2019/05/05-01-financials-release; see Press Release, ASCAP,
ASCAP Delivers for the First Time More Than $1 Billion to Songwriter, Composer and Music
Publisher Members (Apr. 19, 2018), https://www.ascap.com/press/2018/04/04-19-financials-
2017; Press Release, ASCAP, ASCAP Delivers Record-High 2016 Financial Results: Collects
$1.059 Billion in Revenue and Distributes More Than $918 Million to Songwriter, Composer
and Music Publisher Members (Apr. 5, 2017), https://www.ascap.com/press/2017/04-04-2016-
financial; Press Release, ASCAP, ASCAP Revenue Tops $1 Billion for Second Year in a Row:
Market-Leading PRO Strengthens Core Business, Continues Transformation (Apr. 27, 2016),
https://www.ascap.com/press/2016/0427-ascap-revenue-tops-one-billion-for-second-year; Press
Release, ASCAP, ASCAP is the First PRO in the World to Report $1 Billion in Revenues (Mar.
3, 2015), https://www.ascap.com/press/2015/0302-ascap-hits-a-high-note-in-its-100th-year;
BMI, 2017-2018 Annual Review 2, https://www.bmi.com/pdfs/publications/2018/
BMI_Annual_Review_2018.pdf (detailing BMI’s “record-breaking performance”); Press
Release, BMI, BMI Sets Revenue Records With $1.199 Billion (Sept. 12, 2018),
https://www.bmi.com/news/entry/bmi-sets-revenue-records-with-1.199-billion; Press Release,
BMI, BMI Announces $1.060 Billion in Revenue, the Highest in Company’s History (Sept. 8,
2016), https://www.bmi.com/news/entry/bmi_announces_1.060_billion_in_revenue_
the_highest_in_companys_history; Press Release, BMI, BMI Reports Record-Breaking Revenues
of Over $1 Billion (Sept., 10, 2015), https://www.bmi.com/news/entry/bmi_reports_record_
breaking_revenues_of _over_1_billion.

27 Jackson remains a subject of admiration within the Department. See Sadie Gurman, Justice
Department Chiefs Can’t Get Enough of the Patron Saint of the Rule of Law, Wall St. J. (July 13,
2019), https://www.wsj.com/articles/justice-department-chiefs-cant-get-enough-of-the-patron-
saint-of-the-rule-of-law-11563019202.

12



remain important today.?® First, Jackson focused antitrust enforcement on measurable economic
effects. Second, he sought to clarify the bounds of the antitrust laws so that businesses would
know, ex ante, when they were running afoul of them — and so that the government would know
which cases to bring. Third — and most importantly here — Jackson was the leading advocate in
the Roosevelt Administration for robust antitrust enforcement, as opposed to government price
controls, as the proper solution to the monopoly-related problems in the national economy.?
“The antitrust laws represent an effort to avoid detailed government regulation of business by
keeping competition in control of prices,” Jackson explained during his time in the Division.*
“It was hoped to save government from the conflicts and accumulation of grievances which
continuous price control would produce and to let it confine its responsibility to seeing that a true
competitive economy functions.”!

When he led the Division, Jackson was “very much perplexed” about the ASCAP case
and requested recommendations from his deputies. His deputies agreed that a consent decree
would be appropriate, but disagreed on whether to pursue a suit in the absence of a decree.
Thurman Arnold, one of Jackson’s deputies, would later go on to lead the Antitrust Division
himself and eventually oversaw the first consent decrees. Arnold’s view in 1937 was to leave
ASCAP alone if no decree could be reached. But, by 1940, it had become clear that ASCAP’s
(and, by then, also BMI’s) activities “went far beyond the necessity of protecting its members in

their copyright privileges — practices which were designed solely for the purpose of eliminating

28 R, Hewitt Pate, Robert H. Jackson at the Antitrust Division, 68 Alb. L. Rev. 787, 789-91
(2005).

29 See id. at 790-91.
30 Robert H. Jackson, Should the Antitrust Laws Be Revised?, 71 U.S. L. Rev. 575, 576 (1937).
31 .
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competition in the furnishing of music, and securing a monopoly control over the supply.”32
Arnold thus recommended to Jackson, then Attorney General, that new suits be brought against
the PROs. These suits ended with decrees of the sort that Jackson and Arnold had envisioned.
Rather than being broken up, ASCAP and BMI would be allowed to continue to operate, thereby
protecting composers from piracy and offering some opportunity for composers to gain
bargaining power by pooling their rights. But ASCAP and BMI could no longer engage in the
worst anticompetitive conduct enabled by their pooled rights and enormous market shares. The
consent decrees — as Arnold and Jackson both recognized — provided a “working peace” in an
industry whose “private war” had come “at the expense of the public.”

That all remains true today. Despite constant evolution in both the music industry’s
technologies and business models, neither relevant antitrust law nor underlying policy concerns
have changed since these decrees were entered.

V. A Sunset Without First Establishing an Alternative Framework Is Not a Solution

Because ASCAP and BMI still violate fundamental tenets of antitrust law, terminating or
sunsetting the decrees would only replace stable, successful, and flexible decrees with a rash of
new private litigation. Far from removing the PROs from judicial oversight, terminating or
sunsetting the decrees without an alternative framework already in place would have the perverse
effect of bringing more courts into the mix, creating additional burdens on the judicial system

and reinstalling the very uncertainty and competitive harm to the entire industry that the decrees

32 public Statement, Dep’t of Justice, Criminal Proceedings Against American Society of
Composers, Authors and Publishers, et al. — Statement of Grounds for Action at 2 (Dec. 27,
1940).

3 A more thorough explanation of this history, as well as primary sources, are attached to these
Comments as an appendix.
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were designed, successfully, to prevent. It would take the industry “Back to the Future” and
unravel one of Robert Jackson’s, and the Division’s, enduring achievements.

If, despite their continued necessity and effectiveness, the Department decides to end or
sunset the decrees, it is critical to a functional marketplace that it do so in a way that ensures
continuity of protections for consumers and competition. To that end, while a sunset period may
be appropriate after congressional enactment of a replacement legal framework, establishing a
sunset period before a new framework is in effect would create instability and permit the
exercise of unrestrained PRO market power.

V. Conclusion: The Decrees Should Be L eft Intact

The music industry has changed in many ways since 1941. The premises of these decrees
—the PRO’s roles and the applicable law — have not. ASCAP and BMI still use concerted action
to control 90 percent of the supply of public performance rights, and they have continued to earn
record revenues for copyright owners even while subject to the decrees. Similarly, antitrust law
still recognizes the inherent anticompetitive dangers — the natural incentives for abuse — that
come with such concerted action and market power.

If the Department decides it must end these decrees, it must do so only after an
alternative legal framework is put in their place. Congress has the ability to revise or replace the
decrees if it sees fit, but it should not be forced to legislate against the clock. The Department
should, in the meantime, continue to enforce the antitrust laws as it has done for 80 years,
through 13 Administrations. Nor should substantial changes, like permitting partial withdrawals,
be contemplated. Terminating the decrees — either outright or through a sunset — or significantly
revising them, would create enormous instability in a thriving, innovative, and competitively
dynamic American market. No change in fact, law, or policy provides a warrant for doing so.

The Department should not unfix a solved problem.
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The ASCAP and BMI Decrees:
What Would Robert H. Jackson Do?

In his speech to the National Music Publishers Association, Assistant Attorney General
for the Antitrust Division Makan Delrahim said that “[o]ne of [his] favorite Jacksons, with due
respect to Michael, is Robert Jackson.”* Robert H. Jackson headed the Antitrust Division from
1937-38 before serving as Solicitor General, Attorney General, Associate Justice of the United
States, and the chief U.S. prosecutor at Nuremberg. Delrahim says Jackson is one his “personal
legal heroes™?and has repeatedly stressed the importance of Jackson’s role in the Antitrust
Division.® Delrahim instituted a new annual Jackson-Nash address in honor of Jackson’s and
John Nash’s contributions to the legal and economic halves of antitrust enforcement. One key
reason for Delrahim’s admiration of Jackson is that he shares Jackson’s view that antitrust should
promote competition as an alternative to regulation and price controls.*

Assistant Attorney General Delrahim has expressed concern that the ASCAP and BMI
antitrust consent decrees involve improper regulation and price controls. This raises the
question: What would Jackson do with the ASCAP and BMI consent decrees?

We know what Jackson did do regarding ASCAP and BMI. Jackson authorized antitrust
lawsuits to challenge ASCAP’s and BMI’s anticompetitive practices. A look at Jackson’s
papers (excerpts of which are attached to this memorandum) reveals that it was no easy decision
to bring the cases. Jackson inherited the ASCAP case — it had laid dormant for two years —
when he joined the Division in 1937. It was a controversial issue. At Jackson’s request, his
deputies drafted memoranda and recommendations, but they could only partially agree about
what to do. Jackson himself understood the difficulty too. He recognized the important role that
ASCAP played in monetizing songwriters’ copyrights and was therefore reluctant to break
ASCAP up. But he recognized the serious anticompetitive harm to consumers that was caused
by a massive aggregation of competing suppliers of music. In the end, his duty to enforce the
antitrust laws came first. As Attorney General, Jackson authorized the ASCAP and BMI
prosecutions and the two consent decrees that remain in place, in modified form, to this day.®

This memorandum discusses Jackson’s history with the ASCAP and BMI cases, and the
reasons — as good now as they were then — justifying the result he reached.

! Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Sign of the Times: Innovation and
Competition in Music, at 7 (June 13, 2018).

2 Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Inaugural Jackson-Nash Address: Remarks,
at 2 (Feb. 26, 2018).

¥See Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Remarks of Assistant Attorney Gen.
Delivered at the New York State Bar Assoc. (Jan. 25, 2018); Dep’t of Justice, Antitrust Div., Division
Update Spring 2018, https://www.justice.gov/atr/division-operations/division-update-spring-2018.
“See id. (Division Update); Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Public Roundtable
on Anticompetitive Regulations, Tr. Part One at 27 (May 31, 2018).

®See Tab 6 at 84 (Memorandum from Assistant Attorney General Thurman Arnold to Attorney General
Robert Jackson (Mar. 5, 1941)).



On December 27, 1940, the Department of Justice issued this release:

FOR RELEASE

Morpnineg Papers, Decepber 27, 1940

DEPARINENT OF JUSTICE

Attorney General Robert H. Jackson announced today that he had

authorized Thurman Arnold, Assistant Attorney Generul in charsze of the

Antitrust Division, to institute criminal proceedings under the Sherman

Act egerinst the American Society of Compesers, Authors and Publishers,

Broadcast Music, Ine., the Nationsl Broadecasting Company, and the Columbia

Broadecesting Systen, The procesdings will be brought in Milwaukee,

Wisconsin, immedistely after the first of January, and will be based on

the following chergesd

lr

The illegal pooling of most of the desireble copy-
right masie nvailsble for radio broedessting in ordsr
to eliminste competition and to monopolize the supply.

Illepnl diserimination agoinst users of copyright
music.

Illegsl discrimination against composers who are not
members of ASCAT on Broadeast Musiec, Inc.

Withholding musie from publicstion in order to exact
feeg not permitted by the copyright laws.

Illegal price filxing,

Restrainine comnesers in their right to barzain Tor
the zale of their own music.

Regquiring users of musie to pey Ifor tunce on programs
in which no musie is played.

Miutual boycotts by ASCAF and by the broadeasting chains
(through Broadeasting Musie, Inc.) in an attempt by

gach of these conflietins groups to obtaln for themselves
eontrol over the supply of mueic by depriving the others
of control, which boycotts thresten to restraln and
obstruct the rendition over the radio of sbout ninety
percent of ths dezirable modern copyright music.



The suits described in that press release® were the end of a long and uncertain path, largely
forged by Robert Jackson and Thurman Arnold during their years in the Department of Justice.

The Department of Justice first brought a case against ASCAP on August 30, 1934,
before either Jackson or Arnold entered the Antitrust Division. That case was postponed
indefinitely in June 1935, after two weeks of trial, by mutual consent of the parties. This pause
— ostensibly to allow the parties to negotiate and enter a joint stipulation of facts — also seems to
have corresponded with the radio broadcasters’ and ASCAP’s agreement (at the same time) to a
five year license, due to expire on December 31, 1940.” The case laid dormant for years.

During this period of dormancy, in 1937, Jackson took on the role of Assistant Attorney
General for the Antitrust Division. Antitrust enforcement changed significantly under (and after)
his leadership. During his time leading the Division — as Assistant Attorney General Delrahim
has repeatedly noted — Jackson led the charge on several reforms.® First, Jackson reformed
antitrust enforcement to focus on measurable economic effects.® Second, he sought to clarify the
bounds of the antitrust laws so that businesses would know, ex ante, when they were running
afoul of them — and so that the government would know which cases to bring.!® Third and most
importantly, Jackson was the leading advocate in the Roosevelt administration for robust
antitrust enforcement, as opposed to government price controls, as the proper solution to the
monopoly-related problems in the national economy.!! “The antitrust laws represent an effort to
avoid detailed government regulation by keeping competition in control of prices,” Jackson
explained during his time in the Division.'? “It was hoped to save government from the conflicts
and accumulation of grievances which continuous price control would produce and to let it
confine its responsibility to seeing that a true competitive economy functions.”®

Jackson left the Antitrust Division to become Solicitor General in March 1938 and
Attorney General in January 1940. But his impact on the Antitrust Division lasted beyond his
time in that office. Even after becoming Solicitor General, Jackson remained involved in the
antitrust reforms that the Division (and President Roosevelt) proposed to Congress. And his
deputy, Thurman Arnold, assumed control of the Division and perpetuated — and strengthened —
Jackson’s vision for it.

Arnold shared Jackson’s view that protecting competition through robust antitrust
enforcement — rather than government price- and output-controls like the National Recovery
Administration — was the best means of protecting consumers and free enterprise. Like Jackson,

®Tab 1 at 2 (Dep’t of Justice, Criminal Proceedings Against American Society of Composers, Authors,
and Publishers, et al. — Statement of Grounds for Action (Dec. 27, 1940)).

"See Tab 4 at 42 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson (May
1, 1937)).

8See Delrahim, Jackson-Nash Address, at 2-4; R. Hewitt Pate, Robert H. Jackson at the Antitrust
Division, 68 Alb. L. Rev. 787, 789-91 (2005).

°1d. at 790.

191d. at 790-91.

1d. at 790.

12Robert H. Jackson, Should the Antitrust Laws Be Revised?, 71 U.S. L. Rev. 575, 576 (1937).

Bd.



“Arnold went out of his way to distinguish antitrust enforcement from either ‘regulation’ or the
kind of emergency legislation experimented with in the NRA.”** Also like Jackson, Arnold
recognized that “all antitrust problems” are economic as well as legal problems.t®> Arnold even
made a point of discontinuing the Division’s former practice — which Jackson too had criticized®®
— of occasionally using the threat of criminal prosecution to obtain consent decrees with merely
symbolic equitable relief. As Spencer Waller explained in his article on Arnold’s antitrust
legacy: “Consent decrees were limited to situations where defendants proposed industry-wide
relief that fully restored competition beyond what could be achieved through a successful
prosecution or civil action by the government and the defendants permitted meaningful
monitoring by the government.”*’

During Jackson’s time leading the Division, he was “very much perplexed as to what to
do about” the ASCAP case. “The basic problem,” he described in later recollections, “was that if
ASCAP were dissolved, each individual producer in the United States would be pretty much at
the mercy of the exploiters of his music, because he couldn’t individually afford to check and
determine violations of his copyright . . . . On the other hand, if nothing was done, it left ASCAP
with pretty much a monopoly of the situation.”8

Assistant Attorney General Jackson requested a recommendation from his deputies.
Those deputies, Thurman Arnold and Andrew W. Bennett (Jackson’s Special Assistant) could
not come to a complete agreement. They submitted dueling memoranda. Both Arnold and
Bennett agreed that a consent decree would be a good result.?® But they disagreed on what to do
in the absence of a decree — should they pursue a case to break up ASCAP or not? Bennett
thought yes: The antitrust case against ASCAP was strong, and they should try to break up the
monopoly if they could not get a meaningful consent decree.?’ Arnold thought not, largely on
practical grounds. Arnold wrote it was a risky case (and thus a poor use of the Division’s
resources) because he suspected a court would likely permit some kind of coordination among
composers/publishers in order to prevent piracy, and because he worried there were no standards
under the muddled antitrust laws of that era by which to determine whether ASCAP had engaged
in improperly discriminatory or monopolistic pricing.?* Thus, Arnold’s “tentative opinion” was
that they should dismiss the suit rather than breaking up ASCAP if no decree was reached.?
Jackson explained later that he “never had much sympathy” with the case for breaking up

4 Spencer W. Waller, The Antitrust Legacy of Thurman Arnold, 78 St. John’s L. Rev. 569, 579 (2004).
*Tab 4 at 47-48 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson); see
Jackson, Should the Antitrust Laws Be Revised?, 71 U.S. L. Rev. at 575 (“Every antitrust problem is
economic as well as legal.”).

181d. (“We should not spend great sums to obtain decrees which are economically unenforceable and,
when carried out in form, are often only lessons in futility.”).

" Waller, The Antitrust Legacy, 78 St. John’s L. Rev. at 580-81.

8 Tab 2 at 18 (Oral History Research Office, The Reminiscences of Robert H. Jackson (excerpt)).
Tab 4 at 46-47 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson); Tab
3 at 38 (Memorandum from Andrew Bennett to Assistant Attorney Gen. Robert Jackson (May 7, 1937)
(“I'am in full accord with any plan which may result in a consent decree.”).

201d. at 37-38.

21 Tab 4 at 46 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson).

221d. at 47 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson).



ASCAP.Z But no consent decree was reached during Jackson’s tenure in the Antitrust Division,
and eventually Jackson moved to the positions of Solicitor General and then Attorney General,
leaving Arnold in charge of the Division.

Despite the still-pending antitrust suit against it, ASCAP continued to engage in
anticompetitive conduct to further secure and exploit its monopoly on performance rights. In
response, in 1939, the broadcasters created BMI in an effort to offset ASCAP’s market power.
In the summer of 1940, ASCAP announced new rates that broadcasters, smaller music users, and
the Department of Justice saw as “enhanced and non-competitive.”?* As the Department of
Justice described in its complaint,® ASCAP was forcing broadcasters to pay for music using the
revenues of programs that did not even use music. It was requiring its members to grant ASCAP
exclusive (as opposed to non-exclusive) performance rights, thereby preventing music users from
contracting around the blanket license. It also was refusing to furnish to music users any
complete list of the music in the ASCAP repertory, which made it impossible for music users to
know whether they were using ASCAP music. It had a “self-perpetuating board of directors”?®
that protected existing members by closing ASCAP’s doors to many unrepresented composers,
which effectively precluded those composers from having their music licensed at all. It
discriminated in the rates charged to similar broadcasters depending on whether the broadcaster
was majority-owned by a newspaper. BMI tried similar methods. There were mutual boycotts
of the ASCAP and BMI repertories. ASCAP and BMI were using illegal means to fight for
market power in what the Department of Justice called “a private war at the expense of the
public.”?” The Department of Justice finally decided it must take action in response to the
“constant complaints” about ASCAP (and BMI) activities that “went far beyond the necessity of
protecting its members in their copyright privileges, — practices which were designed solely for
the purpose of eliminating competition in the furnishing of music, and securing a monopoly
control over the supply.™?®

The Department first “tried to obtain voluntary agreement to form the basis of a working
peace which would eliminate the illegal activities and allow the associations of composers to
continue their legitimate function of protecting their members from piracy.”?® But the
Department finally had to bring new prosecutions when “[t]hose efforts, which a few days ago
appeared to be on the verge of success, ha[d] failed.”*® Arnold recommended the new suit even
in light of his former view that only a consent decree, rather than a new or continuing
prosecution, could satisfactorily resolve the ASCAP problem.3! Jackson himself authorized the
suit. (It was the ordinary practice in that era for the Assistant Attorney General of the Antitrust

2 Tab 2 at 19 (The Reminiscences of Robert H. Jackson).

24 Tab 7 at 96 (Complaint, United States v. ASCAP, et al., No. 449 Q (Feb. 5, 1941).

5 See generally id. at 95-100 (describing ASCAP’s anticompetitive conduct).

%6 1d. at 95.

"See Tab 5 at 56 (Dep’t of Justice, Criminal Proceedings Against American Society of Composers,
Authors, and Publishers, et al. — Statement of Grounds for Action (Dec. 27, 1940)).

281d. at 55.

21d at 56.

01d.

1 Tab 4 at 46-47 (Memorandum from Thurman Arnold to Assistant Attorney Gen. Robert Jackson).



Division to submit memos on proposed cases for the approval of the Attorney General.*> And a
memo from Arnold to Jackson confirms that the ASCAP situation remained well-known to
Attorney General Jackson throughout its prosecution.®

Jackson’s and Arnold’s new prosecutions led swiftly to consent decrees with ASCAP and
BMI. The BMI decree was entered in January 1941, designed go into effect as soon as ASCAP
was subject to similar restrictions. The ASCAP decree was then agreed to on February 26, 1941
and entered by the court on March 4.

The consent decrees were — as Arnold, Bennett, and Jackson all recognized — the best
solution to a “perplexing” problem. Rather than being broken up, ASCAP and BMI would be
allowed to continue to operate, thereby protecting composers from piracy and offering some
opportunity for composers to gain bargaining power by pooling their rights. But ASCAP and
BMI could no longer engage in the worst anticompetitive conduct enabled by their pooled rights
and enormous market shares. Where ASCAP and BMI had each used their market power to
keep new composers out and drive performances toward their own members, they now had to
admit any qualified composer who wanted their representation. Where ASCAP and BMI had
previously demanded exclusive performance rights, thereby limiting composers from licensing
their music independently, they could now demand and offer only non-exclusive performance
rights. Where ASCAP and BMI had used their market share to offer only revenue-based
blanket licenses, which in effect forced broadcasters to pay for music even on programs that did
not use any, the PROs now had to offer a genuine choice between a complete blanket license
and per- program licenses. Where ASCAP and BMI had boycotted various music users in an
effort to fix prices and build market power, they now had to offer music on non-discriminatory
terms to all similarly situated music users.**

Even so, the 1941 decrees did not solve every anticompetitive problem posed by the
PROs. Over the course of the 1940s — after Jackson took his seat on the Supreme Court and
Arnold (briefly) took a seat on the D.C. Circuit — ASCAP found new ways to exploit its market
position. One way it did so was by “splitting” rights. Under that practice, ASCAP granted
synchronization rights to the producers of motion pictures and then required theater owners to
obtain separate performance rights for the same picture’s music before it could be exhibited in
their theaters. The courts enjoined that practice under the Sherman Act.® In 1950, the
Department of Justice amended the ASCAP consent decree to explicitly limit ASCAP to non-
exclusive performance rights and to preclude ASCAP from licensing synchronization rights.>

%2 See Pate, Robert H. Jackson at the Antitrust Division, 68 Alb. L. Rev. at 792-94.

*See Tab 6 at 84 (Memorandum from Assistant Attorney Gen. Thurman Arnold to Attorney Gen. Robert
Jackson (March 5, 1941) (noting, the day after the consent decree was entered, that “[t]he ASCAP . ..
situation[]” remains “familiar to you”).

% See generally Tab 7 at 95-100 (Complaint in United States v. ASCAP, et al., No. 449 Q (Feb. 5, 1941)
(describing ASCAP’s anticompetitive conduct)).

* See Alden-Rochelle, Inc., v. American Soc’y of Composers, Authors & Publishers, 80 F. Supp. 888, 890
(S.D.N.Y.), amended by, 80 F. Supp. 900 (S.D.N.Y. 1948); M. Witmark & Sons v. Jensen, 80 F. Supp.
843, 844-45 (D. Minn. 1948); Susan Stager, Musical Performing Rights in the Television Industry: Has
the Blanket License Finally Seen Its Demise?, 14 Sw. Univ. L. Rev. 569, 574-75 (1984).

% See id.at 575-76.



And the decrees have been amended several times since to account for the evolving
anticompetitive possibilities inherent in such massive market concentration.

* * *

If Jackson were to be woken like Rip Van Winkle today, he would be pleased to see the
Antitrust Division led by a successor so thoughtfully committed to applying the principles he
advocated. There also is good reason to believe that he would be pleased that the “working
peace” he established is still functioning 80 years later.®” Jackson recognized the virtues of
allowing composers to collectively bargain and collectively police public uses of their works —
valuable roles under which ASCAP and BMI continue to earn “record-breaking” revenues for
songwriters.® At the same time, Jackson would note with satisfaction that his decrees — and the
Division’s careful, periodic revisions of them — have continued to stave off the worst
anticompetitive effects of allowing two organizations to control roughly 90% of American
performance rights. ASCAP’s and BMI’s market power has not meaningfully changed since
Jackson put the consent decrees in place. The inherent anticompetitive dangers — the natural
incentives to abuse that market power — have not changed either. The one thing that has
changed — the acceptance and ratification of the decrees by Congress® — counsels in favor of
leaving to Congress any significant modifications. For these reasons, the question of what
Jackson would do with the ASCAP and BMI decrees is easily answered: Having put the decrees
in place, he would not disrupt the hard-won “working peace” by terminating them.

%" See Tab 5 at 56.

¥ BMI, 2017-2018 Annual Review 2, https://www.bmi.com/pdfs/publications/2018/
BMI_Annual_Review_2018.pdf; see Press Release, ASCAP, ASCAP Annual Revenue and Distributions
Continue to Break Records: 2018 Revenue Tops $1.227 Billion; Distributions Hit $1.109 Billion (May 1,
2019), https://www.ascap.com/press/2019/05/05-01-financials-release.

¥ E.g., 17 U.S.C. § 513 (expressly relying on the consent decrees and the district court ratemaking
procedure for determining reasonable license fees paid by small individual proprietors). See Letter from
Sens. Grassley and Feinstein and Reps. Goodlatte and Nadler to Assistant Attorney Gen. Makan
Delrahim, at 1 (June 8, 2018) (“Terminating [the decrees] without a clear alternative framework in place
... would undermine our efforts on the Music Modernization Act which passed the House by a vote of
415 - 0.”); Letter from Sens. Klobuchar, Leahy, Blumenthal, and Booker, Members of the Subcommittee
on Antitrust, Competition Policy, and Consumer Rights, to Assistant Attorney Gen. Makan Delrahim, at
1-2 (June 7, 2018) (“music licensing legislation before Congress assumes the continued existence of the
framework established under the consent decrees”).
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% FOR RELEASE
Morning Papers, December 27, 1940

DEPARTVMENT OF JUSTICE

Attorney General Robert H. Jackson announced today that he had

authorized Thurman Arnold, Assistant Attorney Generzl in charge of the
Antitrust Division, to institute criminal proceedings under the Sherman
Act against the American Society of Composers, Authors and Publishers,
Broadcact Music, Inc., the National Broadcasting Company, and the Columbia

Broadcasting Systen, The proceedings will bs brought in Milwaukee,

Wisconsin, immediately after the first of Jenuary, and will be based on
the following charges:

o~ 1., The illegal pooling of most of the desirable copy-
right music ~vailable for radio broazdeasting in order
to eliminste competition and to monopolize the supply.

2+ Illegal discrimination agoinst users of copyright
music.

3. Illegal discrimination azainst composers who are not
members of ASCAP on Broadecast liusic, Inc.

4. Withholding music from publicstion in order to exact
fees not permitted by the copyright laws,.

5, Illegal price fixing,

6. Restraining comnesers in their right to bargain for
the sale of their own music.,

7. Reguiring users of music to pay for tuncs on programs
in which no music is played.

! 8., Mutual boycotts by ASCAP and by the broadeasting chains
(through Broadcasting Music, Inc.) in an attempt by
each of these conflicting groups to obtain for themselves
control over the supply of nmueie by depriving the others
~ of control, which boycotts threater to restrain and
obstruct the rendition over the radio of about ninety
percent of the desirable modern copyright music.

Page 2 of 107



Tab 2



Page 3 of 107



Page 4 of 107



Page 5 of 107



Page 6 of 107



i1

reage
Aspointment to the Antle-trust DivisioNeececcsssesssce 407
2, Confused DirectionBeecsssescssssesssscscvescesssssase 492
3¢ POrsonnelessessscssncsssssosssssssccsvssssesassessce 498
Le Yothods of Uper&tloNecscessesssssssesssssevessssssre 502
5, ldentlical BidS.eescesnsssssssscssasscesesssssscscsss 511
6. Aluminum Company of Amerlo@.csesssscscsscscrsscsnces 522
7. Labor and the Antietrust Divisiofescscsssscccccvesee 533
8. Hotlon Plcture INdUatryessescescccscssossccnescesses 539
L G, UasebBllessescscssnsssosssssosasissssssnessnessnanes S4b

'r”. “Hc.’.OOICCC.C’....l...l........l..5.._‘.......&0_..... SbT

11, Automobile Finance Gompsny Ca88ssccssssosssscscssses 550
12, Hadisen 011 COMPAnY Caf@ssessccesssssssesssssssrases 559
3 130 Fishing Trlpesesesessesssnsonssssesssrasnsonnssssvens 568
1, The Honopoly COntrOVErSYessssssssscsccsssscsscsssnne SO0
ll 15 The Yonopoly “OS8GI0csssesssessscessssonsasssnsnsnns G0l
16, Thurmen APnoldsssscessesssessscsssssesssssssssesesss A2

17. The GovernorshiPscessecsssssessocsssssassssssssscsss O
| ¥11lkie and She Packed NMouBS.eeesssssssssssscssscsss 629

The folleitor Generalsbipecesccssecsccscssacsossevsnes 638
2, Personal ViewpolnBeeeecsssesessssssssssssnsessssssese 04O
3. Appointment as Solleitor Mﬂ’bomt-nm.ov-.ccoooioo 651

Page 7 of 107



iv
Page
Teohnique of OperatloNesssscscssosscesssssssscsscses 057
Strategy in Argumenticccescssccssscsnssscscssssseasns 001

i hi Sta BEss NS IRIRERARRRORERBRREEEREN 670

The HRemeval of Dr, Arthur K. Horgalieceesscsccssscssse 673

imeriean Lines Steamship Corporation v, United Htaves 676

foquest for HelluMicessesssessccosssnsscssasassasses 001

Ww;oooopoooooc.'ooo.oooooooooot m

Tax Imuﬂli,'cn-otooc.too.lo.olcato.luo.o..n.l...ooo.. 631

The Yatter of Sdward bambssesesesessssssossecssosace 596
The Strocker Case and Nartin DieS.secescecrvacscvece 639
"To Hell with the Oovernor"csesecssscessccocssscnnss T05
Oravely Polint ALPporessscsssesscsssassssssssoscssse 708
The Yurphy Appolntisnbecesssscsccsscoscnssssscesessse 112
Fegulatory Problems in Agricultur@esscescccscscsscss 721
Interatate Clroult CaneBecvesscsvccsvsvccscsscnsnese 731
Child Labor and the Co-merce FOWSFesesssescssssecsse 732
Uklabhoms Ve (00driifececessasssecnsasnsssecnsvacane 736
Judges on Tridlicecsesensscsssssssssssssssssosccesss 1308
Clvil Service and LawyorSeeeessesasecesscscesssceses 47
A Buccessor to BrandeiS.cesessesessscscscecssarscsses 750
Summer VacatloNesssessesesssssspsessssesccnssssnssse 153
Eeutrality ProclamatioNsscssvacesssesscsosessossssss 150
Linited Bmergentyecseccsssosssesscssseseassssessssssce TO7
Murphy and the Department of Justleosssesesscsccecse 770

Page 8 of 107



Page 9 of 107



Page 10 of 107



Page 11 of 107



Page 12 of 107



Page 13 of 107



Page 14 of 107



Page 15 of 107



Page 16 of 107



Tges
Jackson - 495

American Society of Composers, Authors and Publishers

The problem presented by the case of the United States v.

the American Society of Composers, Authors and Publishers, known

s ASCAP, was a difficult one. <+t was & civil case in equity

filed in 1934. It was pending when I came to the division en—the
ot U-wme iucjoelid £ )

thoeryAthat a stipulation of fact ;géuﬁd be entered into. It was

& most difficult question - whether the ASCAP was a violation of

either the letter or spirit of the s tatute.

In the first place, there was no doubt that the publishers,
authors and composers of popular music - as well as some other, but
particularly pépular music - were being exploited and cheated of
their copyright rights up to the time that ASCAP was formed. That
exploitation became more possible and more serious with the advent
of radio. A popular song was written. It took hold of the public
imagination. It immediately began to be broadcass by every local
radio station, records were put out and played in every juke box
in every little corner dump, and the first thing you knew the public
was tired of the song. It had been killed. The author%nsn't able
to collect royalties from the Juke box owners, though he might from
the record publishers to some extent. uenerally speaking, the
product of his work was killed by overuse without aﬁy return to him
that was commensurate. L

John Philip Sousa, Victor Herbert and Eugene Buck foundtthis

association for the purpose of policing the egencies that were making
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public use and making-pubidec profit pmesumebldy out of playing the
compositions of its members, and of bringing united pressure and
action against agencies which didn't account for, and pay, proper
royalties. VYf course, it was a combination to restrein, in a
certain sense, the production of music which waszz'pyrighted to
wl Wi

these authors. Yn the other hand, , the copyright law gave the
right of centr®l to the individual author or copyright owner.

The hotels, restaurants, amusement houses, hot spots of
various kinds were bitter when they were asked to pay for the
music they were using. <lhere was great protest against it.
Undoubtedly, in some cases, ASCAP's action was arbitrary and
unreasonable. I think it might have been true in some cases that
ASCAP was using its power to collect fees whether music was played
or note I don't think that was their generasl practise. ASCAP
would license amusement houses and then ASCAP would make a division
among the authors of the proceeds of the license in accordance with
what it considered to be the use of the author's music, as I recall it.

The basic problem was that if ASCAP were dissblved, eech
individual producer in the United States would be pretty much at
the mercy of the exploiters of his music, because he couldn't
individually afford to check and determine| violations of his
copyright. That could only be done by the resources of the united
authors. On the other hand, if nothing was done, it left ASCAP
with pretty much of a monopoly of the situation. The result was

that the department's action had lein in a dormant state for many
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The problem presented by the case of the United States
v. _the Ameriecan Soclety of Composers, Authors and Publishers,

known as ASCAP, was a difficult one., It was a civil case

in equity filed in 1934. It was pending when I came to the
division and it was expected that a stipulation of fact
could be entered into, It was & most difficult question--
whether the ASCAP was a violation of either the letter or
gpirit of the statute.

In the first place, there was no doubt that the
publishers, authors and composers of popular music~-as well
as othem, but particularly popular music--were being exploited
and cheated of their copyright rights up to the time that
ASCAP was formed, That exploitation became more possible
and more serious with the advent of radio. A popular song
was written., It took hold of the public imagination. It
immediately began to be broadcast by every local radio station,
records were put out and played in every juke box in every
little comer dump, and the first thing you imew the publie
was tired of the song. It had been killed. The author
wasn't able to collect mynuo?l from the juke box owners,
though he might from the record publishers to some extent,
Generslly speaking, the product of his work was killed by
overuse without any return to him that was comuensurate.

John Philip Sousa, Victor Herbert, and bugene Buck
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founded this association for the purpose of policing the
agencies that were making publlic use snd profit out of
playing the eampositions of its members, and of bringing
united pressure and action against agencles which didn't
account for, and pay, proper royalties, Of course, it was

& combinatlon to restrain, in a certain sense, the production
of music which was copyrighted to these a:thors., On the
other hand, restralnts sought were those which the copyright
lav gave the individual author or copyright owner,

The hotels, resteurants, amusement houses, hot spots
of various kinds were bitter when they were asked to pay for
the music they were using. There was great protest agalnst
its Undoubtedly, in some cases, ASCAP's action was arbltrary
and unreasonables I think it might have been true in some
cases that ASCAP was using 1ts power to collect feea whether
musle was played or nots I don't think that was thelr
general practices ASCAP would license amusement houaes and
then ASCAP would make & division among the authora of the
proceeds of the mun in accordanee with what 1t considered
to be the use of the author's musie, as I reeall it,

The basic problem was that if ASCAP were dissolved,
each individual producer in the United States would be
pretty much at the merey of the exploiters of his musie,
because he couldn't individually aferd to check and determine
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vioclations of his copyright, That could only be dome by
the resources of the united authors. On the other hand,
if nothing was done, it left ASCAP with pretty much of a
monopoly of the situation. 7The result was that the
department's actlon had lain in a dormmnt state for many
yearss I was very much perplexed as to what to do about it
and never did get to a solution of 1t so far as I can recall
during my term of offlce.

Techniocally it was a serious question 1f there
was not a violation of the anti-trust laws., On the other
hand, to enforee it strietly would create this situation
of absolute helplessness on the part of the copyright owner
to whom the govermment had given a copyright in consideration
of his original work, but where he would be economically
unable to protect his rights,

lLooking at the matter from the point of view of the
public interest and trying to seleect cases on the basis of
the publie interest, since we never had adequate starf amd
Tacilities to prosecute all cases in which there are
complaints, it didn't seem to me that ASCAP warranted any
great effort. Perhaps there were some incidental practices
that ought to be checked, but on the whole it was not a
harmful, and was probably & helpful, organization in protecting
the intellectual property of those who had made contributions
to the arts, I never had wmuch sympathy with that case.

~ Page 23 of 107



Page 24 of 107



Page 25 of 107



Page 26 of 107



Tab 3



AWB-Jh

’“(;Z)

April 27, 1987,

of Com=

MEMORANDUM FOR ASSISTANT ATTORNEY GENERAL JACKSON
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4. Between 15,000 and 20,000 motion picture theatres.

S« Over 600 radio-broadcasting stations, some two-thirds of whish

are small local stations.

6« All mamfacturers of recordings made for public performance

purposes.

QUESTIONS
1

Your first gquestion propounded to Mr. APmold is:

"}, Is the basio plan of ASCAP a viclation of the Antitrust Laws
in view of the rights of suthors emd publishers under the Copyright Laws?"
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are those of independent
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The suit therefore seens one for which private prosecution
is peculiarly fitted. A privete suit was started by the Pemnsylvania
Broadeasting Company in 1933, whioch was dismissed after the Govermnment's
suit had been commenced, A representative of the National Assceiation
of Broadoasters informed the writer that the difficulty in private
prosecution lay in the fact that Asesp would diseriminate against any-
one who brought suits againgt them and that as a practical proposition
they could mot fight Ascap and remain in business. While, of course,
this is possible, there are dangers to Ascap in sueh retaliation during

of the suit. However, if they had possessed such power and
if the national broadoasters will not hand together but will take
advantage of preferential contrects, disoriminating against those
stations which commence proceedings, there is little likelihood that
eany decree breaking up the basic plam would be effective, It would
simply transfer the activities of Ascap from an open bargaining process
to sub rosa retaliation. These
whioh are not ordinarily argued as reasons for starting or dismissing
suits. They are nevertheless very important factors.

To sum

up the practical situatiomn, the writer is of the very
distinet opiniom that this suit has been a very useful weapom in bare
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ent tage
of composers in buying their copyrights, thereby becoming entitled
to the sole royalties for public performance. It is a little diffi-
alttonuﬂmtmmﬂ.p-nsmmuudm
the advantageous position the Copyright Law gives them. However,
under that law it is necessery to treat both composers end publishers
alike, The publishers do not have a case which appeals particularly
to one's sympathy. Composers do have such a cese. The Copyright Law
permits the publishers to hide behind the skirts of the composers.

. uchwm.ﬂ:mtm.hmhnmum
the application of intitrust Laws to the amusement field, this case
has very obvious dangers. It appears to be sn attempt to break up &

II

The second question is whether the Aseap has been guilty
of incidental practices which violete the Antitrust Laws. In this
connection the following practices should be carefully serutinised.

real ovil which is umnecessary for the vrotection of
the power given to & selfeperpetueting board of
irectors to control the assoeiatioms In the course of time such a
board might take advantage of their campletely independent pesitiom

to impose exmctione on both composers end those giving public remdition
of the musie, The sel feperpetuating feature prevents the composers end
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publishers from having sny control over the situation; it makes it
nossible for & few men in the future to diseriminate between composers
by arbitrarily admitting some members to the assoeciation and not
others; it has the potemtiality of changing the society from a pro~
tective device into a racket,

I am very doubtful, however, whether the Antitrust Laws can
reach the intermal mamagement of the sssoeiation. There is certainly
» Wntil a clear case of
change the method of

"

en exclusive license be given to Ascap. A deoree giving the ocopyright
owner the right to license individually would not interfere with the
blanket license given which cculd be purchased from the Ascap. Theoret-
ically, it would ereate competition. Actually, however, the mere
opportunity to license individual pieces would not be 1 to have
any practical effect whatever. With this smount of musioc under control,
extensive users of musioc could not avoid taking out a blanket 1license.

8¢ Mr, Bemnett suggests that Ascap be compelled to change its
contract with the broadoasting statioms in the following partioulars.
The present contract compels the broadeasters to pay & percentage of the
for the use of & blanket license. The practical
device programs which use no musie are charged
overhead of the broadeasting company. For
uged no music, had to pay s charge based
lir. Bennett suggests that this practice
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companies and « The independents are afraid to bring
private suits under the Antitrust Law because Aseap will retaliate.
They argue that a requirement that broadcastiag stetions pay only for
the time during which musiec is sotually used. (instead of taking out a
blanket license and paying for the musie whether it is used or not),
would give the indepsndents greater bargaining power. If Aseep prices
got too high they ocould use less music. There is much to be said in

compelling Ascap to charge only on a time basis. It

L
g;
|
|
:
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Relief might be obtained by compelling
to charge only for the music used. Whether this is worth the

the case.

invelved in prosecuting the suit is doubtful, but it is

in

ve device to composess is sufficiently clear that no court

The writer's guess is that the necessity of s combination as

disturdb the basic plan.
and money
best point

Ji
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Respectfully submitted,
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PUBLIC STATEMENT
Released December 27, 1940

DEPARTMENT OF JUSTICE

Division for Enforcement of Antitrust Laws

Criminal Proceedings Against American Society
of Composers, Authors and Publishers, et al.

STATEMENT OF GROUNDS FOR ACTION

UNITED STATES
GOVERNMENT PRINTING OFFICE
WASHINGTON : 1941
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DEPARTMENT OF o USTICE,
December 27, 1940.

Attorney General Robert H. Jackson announced
today that he had authorized Thurman Arnold,
Assistant Attorney General in charge of the Anti-
trust Division, to institute eriminal proceedings
under the Sherman Act against the American
Society of Composers, Authors and Publishers,
Broadeast Music, Ine., the National Broadeasting
Company, and the Columbia Broadeasting System.
The proceedings will be brought in Milwaukee, Wis-
consin, immediately after the first of January, and
will be based on the following charges:

1. The illegal pooling of most of the desirable
copyright musie available for radio broadeasting
in order to eliminate competition and to monopo-
lize the supply.

2. Tllegal discrimination against users of copy-
right musie.

3. Illegal diserimination against composers who
are not members of ASCAP or Broadcast Musie,
Ine.

4. Withholding musie from publication in order
to exact fees not permitted by the copyright laws.

5. Illegal price fixing.

6. Restraining composers in their right to bar-
gain for the sale of their own musie.

1
253142—41 @
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7. Requiring nsers of music to pay for tunes on
programs in which no music is played.

8. Mutual boycotts by ASCAP and by the broad-
casting chains (through Broadeasting Musie, Ine.)
in an attempt by each of these conflicting groups
to obtain for themselves eontrol over the supply
of music by depriving the others of control, which
boyeotts threaten to restrain and obstruet the ren-
dition over the radio of about ninety peveent of
the desirable modern copyright musie.

Explaining the Department’s decision to insti-
tute eriminal proceedings, Assistant Attorney Gen-
eral Arnold said:

For a number of years the Antitrust
Division has reeeived constant complaints
against the activities of ASCAP. The orig-
inal purpose of ASCAP was one which the
Department recognizes to be legitimate, i. .,
eollective action to protect its members from
piracy of their copyrights. Activities which
further this purpose have not been ques-
tioned by the Department, and ave not at-
tacked in these proceedings, However, the
Department for many years past has fre-
quently called to the attention of ASCAP
practices which went far heyond the neces-
sity of protecting its members in their copy-
copyright privileges,—practices which were
designed solely for the purpose of elimi-
nating competition in the furnishing of
musie, and securing a monopoly control over
the supply.
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Recently, through Broadeast Musie, Ine.
(an association controlled by the major
broadeasting chains), the National Broad-
easting Company and the Columbia Broad-
casting System have engaged in, and
threaten to continue on a larger and larger
seale, vestrietive practices similar to those
which the Department eharges were illegally
instituted by ASCAP. Tt is claimed that
these activities were necessary to protect the
broadeasting chains from the illegal activi-
ties of ASCAP. The Department is not con-
cerned with the question as to which organ-
ization was the aggressor. Kach of these
aroups today is charged with using illegal
methods to wrest the control of copyright
musie from the other. The threatened con-
flict is alveady in its first stage. The mutual
boyeotts alveady begun will hamper and ob-
struet the rendition of all copyrighted musie
over the radio and deprive the public of the
privilege of hearing that music except on
terms dictated by the vietor in the contest.
In such a struggle the publie is in the posi-
tion of a neutral canght between two aggres-
sive belligerents.

This Department cannot sit by and see
ASCAP and the broadeasters engage in a
private war at the expense of the publie,
using violations of law as their weapons in
order to fight five with fire. We have tried
to obtain voluntary agreement to form the
basis of a working peace which would elimi-
nate the illegal activities and allow the asso-
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ciations of composers to continue their
legitimate function of protecting their mem-
bers from piracy. Those efforts, which a
few days ago appeared to be on the verge of
suceess, have failed. Now we have no choice
but to proceed with a criminal prosecution
to protect the interests of the public in
orderly competition in the distribution of
musie.

It should be added that complaints have
also been received against the Society of
Buropean Stage Authors and Composers,
commonly called SESAC. These complaints
are now being investigated.

@]
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FOR RELEASE
Morning Papers, December 27, 1940

DEFARTNENT OF JUSTICE

Attorney Gereral Hobert H. Jackson announced today that he had

authorized Thurman Arnold, Assistant Attorney Genersl in charge of the
Antitrust Division, to institute criminal yroceedings under the Sherman
Act egainst the American Society of Composers, Authors and Publishers,
Broadcast Music, Inc., the National Broadeasting Company, and the Columbia

Brosdcasting System, The proceedings will be brought in Milwaukee,

Wisconsin, immedistely after the first of January, and will be based on
the following charges:

1. The illegsl pooling of most of the desirsble copy-
right music nvailable for radio brocdeasting in order
to sliminate compstition end to monopolize the supply.

2. Illegal discrimination against users of copyright
musie,

3. Illegsl diserimination against ccmposers who are not
menbers of ASCAF on Broadcast Liusie, Inc,

4. Withholding music from publicstion in order to exact
fees not permitted by the copyright laws.

5, Illugal price fixing.

6: HRestrairning comnosers in their right to bergain for
the eale of their own music,

7. Regquiring uscors of music o pay for tuncs on programs
in which no music is played,

B. Mutual boycotts by ASCAP and by the broadeasting chains
(through Broadeasting Musie, Inc.) in an attempt by
each of these conflicting groups to obtain for themselves
control over tho supply of music by depriving the others
of control, which boycotts threaten to restrain and
obatruct the rsndition over the radio of sbout ninety
percent of the desirable modern copyright music.
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Explaining the Department's decision to institute criminal pro-
ceedings, Assistant Attorney General Arnold said:

"For a number of years the Antitrust Division has received constant
complaints against the mctivities of ASCAP, The originml purnose of
ASCAP was one which the Department recognizes to be legitimate, l.e.,
ecolleetive action to proteet its members from piracy of their copyrights.
Activities which further this vurpose have not becn questioned by the
Department, and are not attacked in thess procecdings.  However, the
Department for many years past has frequently eazlled to the attention of
ASCAP practinces which went far beyond the necessity of protecting its
members in their copyright privileges,--practiccs which were dosigned solely
for the purpose of climinsting competition in the furnishing of music, and
ssouring a monopoly control over the supply.

"Rseently, through Broedeast Musie, Ine. (an associatioﬂ econtrolled
by the mejor broadeasting chainz), the National Broadeesting Company and
the Columbis Broadcasting System huve engazed in, and threaten to continue
on a larger and larger scals, restrictive practices similar to those which
the Department charges wore illugally instituted by ASCAP., It is claimed
that thess ectivities wors necessary to protect the broadcasting chains
from the illepal nctivities of ASCAP. The Department is not concerned with
ths question as to which orgonization was the aggrassor. Ecch of theze
groups today is charged with using illegel methods to wrest the control
of copyright muzic from the othsr. The threatened conflict is already in
its first stage, The mutual boyeotts clrendy begun will hemmer and obstruct

the rendition of =1l copyrigzhted muzie over the radio and doprive the publie
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of the pfivilege.of ﬁeafing fﬁét mﬁsic.éicepﬁ on terms éictéfed by
the victor in the contest, In guch a struggle the public is in'the
pogition of & nsutral caught between two agzressive belligerents.
"This Department cannot sit by and see ASCAP apd the braéd-:
casters engage in a private war at the sxpense of the publie, usihg-
violations of law @& their weapons in order to fight fire with firéﬂ
We have tried to obtain voluntary agreement to Torm the bhasgis of a
working peace which would eliminate the illegzl activities and zllow
the associations of composers to coniinus their legitimate functioﬁ
of protecting their members from viracy. Those efforts, which a -
I few days ago appearad to be on the verge of success, have failed.
Now we have no choicae but to proceed with a criminal prosecution:td
protect the interests of the public in osrdsrly competition in thé 
distribution of music, -
"T4$ should ba.added fﬁaﬁ com?laiaté havu'élso.béén réééived-
égainst the Soclety of Europesn Authors and Composers, commonly celled

SESAC. These complaints aroe now being investigated.™
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PUBLIC STATEMENT

Released January 27, 1941

Department of Justice

Division for Enforcement of Antitrust Laws

United States
v.

Broadeast Musie, Inc.
(U. 8. D. C. E. D, Wis.—Civ. No. 459)

STATEMENT OF GROUNDS FOR ACTION

CONSENT DECREE

UNITED STATES
GOVERNMENT PRINTING OFFICE
WASHINGTON @ 19841
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DEPARTMENT OF JUSTICE,
January 27, 1941,

The Department of Justice announced today that
Broadeast Musie, Ine., had signed a civil decree in
the United States District Court for the Eastern
Distriet of Wisconsin in which it agreed not to
engage in activities which the Department alleges
would eonstitute violations of the Sherman Act.

In order to avoid placing Broadeast Musie, Ine.,
at a competitive disadvantage, the decree will take
effect only when similar restraints have been imposed
upon the American Society of Composers, Authors
and Publishers either by way of decree or litigation.

In the light of this voluntary action the Depart-
ment will withdraw its previously announced prose-
cution against Broadeast Musie, Ine., the National
Broadeasting Company, and the Columbia Broad-
casting Company.

There is no change in the Department’s announced
intention to proceed promptly with eriminal proceed-
ings against the American Society of Composers,
Authors and Publishers. Negotiations looking to-
ward a settlement of the Department’s antitrust
suit against ASCAP ended abruptly in late December.

Under the decree signed today, Broadeast Music,
Ine., agrees, when the decree becomes effective, not
to engage in the following practices which the Depart-

ment deems to be in violation of the antitrust laws.
20043 Tt 1 (2)
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1. BMI agrees not to exercise exclusive control,
as agent for any other person, over the performing
right of music of which it does not own the copyright.

2. BMI agrees never to diseriminate either in
price or terms among the users of copyrighted musie.
All BMI ecompositions will be offered for performance
to all users of the same class on equal terms and
conditions.

3. BMI agrees to license music on a pay-when-you-
play basis. That is, broadeasters will be enabled to
buy BMI musie either on a per piece or per program
basis, if they desire, and in no ease will a broadeaster
be required to pay a fee which is based on programs
which earry no BMI musiec.

4. BMI will never require a license from more than
one station in conneetion with any network broadeast.
Licenses will be issued to networks or originating
stations.

5. Manufacturers of electrical transeriptions, or
sponsors, or advertisers on whose behalf such electri-
cal transeriptions are made, will, if they so desire,
be able to obtain licenses for the use of such trans-
criptions for broadeast purposes.

6. BMI agrees never to engage in an all-or-none
poliey in licensing its musie, That is, motion picture
exhibitors, restaurants, hotels, radio stations, and all
commereial users of BMI musie will be able to obtain
the right to perform any BMI compositions desired
without being compelled to accept and take the
entire BMI catalogue.
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7. BMI agrees that it will not attempt to restrict
the performance rights of its music for the purpose of
regulating the price of recording its music on elec-
trical transeriptions made for broadeast use.

The ease was in charge of Vietor O. Waters, Special
Assistant to the Attorney General, and Warren P.
Cunningham, Special Attorney.

o
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FOR IMMEDIATE RELEASE
IONDAY, JANUARY 27, 1941

DEPARTHENT OF JUSTICE

The Department of Justice announced today that Broadcast Music,
Inec, had signed a civil decree in the United States District Court for the
Bastern District of Wisconsin in which it agreed not to engage in activities
which the Department alleges would constitute viclations of the Sherman Ack.

In order to avoid placing Broadcast lusic, Inc. at a competitive
disadvantage, the decree will take effect only when similar restraints have
been imposed upon the American Society of Composers, Authors and Publishers
either by way of decree or litigation,

In the light of this voluntary action the Department will withdraw
its previously announced prosecution against Broadeast Kusie, Inc,, the
National Boradcasting Company, and the Columbia Broadcasting Company,

There is no change in the Department's announced intention to pro-
ceed promptly with criminal proceedings against the American Society of
Compesers, Authors and Publishers, Negotiations looking toward a sebtlcment
of the Department's antitrust suit against ASCAP ended abruptly in late
December, _

Under the decree signed today, Broadcast lusie, Inc. agrees, when
the decreec becomes effective, not to engage in the following practices which
the Department deems to be in violation of the antitrust laws.

1. BHI agrees not to exercise exclusive contrel, as agent

for any other person, over the performing right of
music of which it does not ovm the copyright.

2. BMI agrees never to discriminate either in price or

terns among the users of copyrighted music. A1l BT

compositions will be offered for performance to all
users of the same class on equal terms and conditions.
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BMI agrees to license music on a pay-when-you-play
basis, That is, broadeasters will be enabled to buy
BMI music either on a per plece or per program basis,
if they desire, and in no case will a broadcaster be
required to pay a fee which is based on programs which
carry no BYI music,

BMI will never require a license frém more than one
station in connection with any network broadcast.
Licenses will be issued to networks or originating
stations,

Manufacturers of electrical transeriptions, or spensors,
or advertisers on whose behalf such electrical transcrip-
tions are made, will, if they so desire, be able to ob-
tain licenses for the use of such transcriptions for
broadcast purposes,

BET agrees never to engage in an all-or-none policy in
licensing its music, That is, motion picture exhibitors,
restaurants, hotels, radle stations, and all commercial
users of Elil music will be able to obtain the right to
perform any BMI compesitions desired without being com-
pelled to accept and take the entire BEI catalogue.

BUT agrees that it will not attempt to restrict the
performance rights of its music for the purpose of
regulating the price of recording its music on electrical
transcriptions made for broadecast use.

The case was in charge of Victor O. Waters, Special Assistant

to the Attorney Generai 5 and Varren P. Curningham, Special Attorney,
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PUBLIC STATEMENT
Released February 26, 1941

Department of Justice

Division for Enforcement of Antitrust Laws

United States

.

American Society of Composers, Authors and
Publishers, et al.

(U, 8. D. C. 8. D. N. Y—CIV. NO. 13-85)

STATEMENT OF GROUNDS FOR ACTION

SETTLEMENT OF CASE

UNITED STATES
GOVERNMENT PRINTING OFFICE
WASHINGTON : 1M1
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DEPARTMENT oOF JUSTICE,
February 26, 1941.

The Department of Justice announced today that
the American Society of Composers, Authors and
Publishers had signed a civil decree in the United
States Distriet Court for the Southern Distriet of
New York in which it agreed to cease engaging in
activities whieh the Department alleges constitute
violations of the Sherman Aect.

This decree brings to an end litigation started
by the Government against ASCAP in 1934 and
paves the way for an immediate settlement of the
difficulties between ASCAP and the Broadeasters
which have resulted in the banning of ASCAP
musie from the air since January 1, 1941.  All ob-
jectionable practices have been resolved by the
instant decree. The only matter remaining for
adjustment is one of price between ASCAP and the
Broadeasters.

The decree, which becomes effective ninety days
after entry, provides:

1. That ASCAT members will not license
the publie performance rights of copy-
righted musical compositions exelusively to
ASCAP but are free to license to anyone
exeept Broadeast Musie, Ine.

2. ASCAP agrees not to diseriminate
either in price or terms among the users of

301650—41 1)
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copyrighted musie. All ASCAP composi-
tions will be offered for performance to all
users of the same class on equal terms and
conditions,

3. ASCAP agrees to license on a pay-
when-you-play basis; that is, Broadecasters
will be able to buy ASCAT musie on a per
program basis, if they desire. Users other
than Broadeasters will be able to buy music
on a per piece basis, if desired,

4. ASCAP agrees not to require a license
from more than one station in connection
with any network broadeast. Licenses will
be issued to networks or originating stations.

5. Manufacturers of electrical transcrip-
tions, or sponsors, or advertisers on whose
behalf such electrical transeriptions arve
made, will, if they so desire, be able fo obtain
licenses [or the use of such transeriptions
for broadeast purposes.

6. ASBCAP agrees not to engage in an all-
or-none policy in licensing its musie; that
i, motion-picture exhibitors, restaurvants,
hotels, radio stations, and all commercial
users of ASCATP music will be able to ob-
tain the right to perform any ASCAP com-
positions desired without being compelled to
take the entire ASCAP catalogue,

7. ASCAP agrees that it will not attempt
to restriet the performance vights of its
music for the purpose of regulating the
price of recording its music on electrical
transeriptions made for use in broadeasting.

8. ASCAP agrees to abolish its self-per-

5 e
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petuating board of directors and permit elee-
tion of directors by the membership.

9. ASCAP agrees to modify its member-
ship requirements so as to make eligible any
composer who has copyrighted one fune.
Under the existing arrangement publication
of five tunes is requirved for eligiblity.

10. ASCAP agrees to modify the prac-
tice of compensating its members so as to
make such compensation on the basis of the
popularity of the tunes in any given period.
Under the present method of distribution
compensation is determined by an elaborate
set of rules, including seniority, type of
composition, ete.

Disposition of the eivil suit by entry of the de-
cree will not dispose of the eriminal suit filed
against ASCAP in the Eastern Distriet of Wis-
consin on February 5, 1941.  That case will be dis-
posed of by separate proceedings.

The ease was in charge of Vietor O. Waters,
Speeial Assistant to the Attorney General, assisted
by Warren P, Cunningham, Special Attorney.

O
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ARTMERT COF JUSTICE

The Department of Justice annownced today that the American Society of
Composers, Authors and Publishers had signed a civil decree in the United
States District Court for the Southern District of New York in which it agreed
to cease engaging in activities which the Department alleges constitute viola-
tions of the Sherman Act,

This decree brings to an end litigation started by the Government against
ABCAP in 1935 and paves the way for an immediate settlement of the difficulties
between ASCAP and the Broadcasters which have resulted in the bamning of ASCAP
music from the air since January 1, 1941, All objectionable practices have
been resolved by the instant decree. The only matter remaining fer adjustment
is one of price between ASCAP and the Broadcasters,

The decree, vhich becomes effective ninety days after entry, provides:

1. That ASCAP members will not license the public per-

formance rights of copyrighted musical compositions exclusively

to ASCAP but are free to license to anyone except broadcast

Music, Inc.

2, ASCAP agrees not to discriminate either in price or

terms among the users of copyrighted music. All ASCAP composi-

tions will be oifered for performance to all users of the same

class on equal terms and conditions.

3. ASCAP agrees to license on a pay-when-you-play basis;

that is, Broadcasters vwill be able to buy ASCAP music on a per

program basis, if they desire. Users other than Broadcasters

will be able to buy music on a per piece basis, if desired,

4e ASCAP agrees not to require a license from more than

one station in connection with any network broadeast, ILicenses
will be issued to networks or originating stations,
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5. Manufacturers of electrical transcriptions, or sponsors,
or advertisers on whose behalf such electrical transcriptions are
made, will, if they so desire, be able to obtain licenses for the
use of such transcriptions for broadecast purposes.

6, ASCAP agrees not to engage in an all-or-none policy
in licensing its music; that is, motion picture exhibitors, restau-
rants, hotels, radio stations, 2nd all commercial users of ASCAP
music will be able to obtain the right to perform any ASCAP compo-
sitions desired without being compelled to take the entire ASCAP
catalogue.,

7. ASCAP agrees that it will not attempt to restrict the
performance rights of its music for the purpese of regulating the
price of recording its rusic on electrical transeriptions made for
use in broadeasting.

8. ASCAP agrees to abolish its self-perpetuating board of
directors and permit election of directors by the membership.

9. ASCAP aprees to modify its membership requirements so

as to make eligible any composer who has copyrighted one tune.

Under the existing arrangement publication of five tunes is re-

quired for eligibility.

10, ASCAP agrees to modify the practice of compensating its
merbers so as to make such compensation on the basis of the popularity
of the tunecs in any given period, Under the present methed of dis-
tribution compensation is determined by an elaborate set of rules,
including seniority, type of composition, ete.

Disposition of the civil suit by cntry of the deeree will not dispose of
the criminal suit filed against ASCAP in the Eastern Districi of Wisconsin on
February 5, 1941, That case will be disposed of by separate proceedings,

The ease was in charge of Vietor 0. iaters, Speceial Assistant to the

Attorney General, assisted by Warren P, Cunningham, Special Attorney.
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PUBLIC STATEMENT
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Department of Justice

Division for Enforcement of Antitrust Laws
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reaus, Broadcasters, and Others Dealing With
Artists in Musical Fields

STATEMENT OF GROUNDS FOR ACTION

UNITED STATES

GOVERNMENT PRINTING OFFICE
WASHINGTON @ 1941
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DEPARTMENT OF JUSTICE,
February 28, 1941.

The Department of Justice announced today that
a grand jury will be convened shortly to investigate
complaints relating to practices of booking agen-
cies, concert bureaus, broadeasters and others in
their dealings with artists in the musical fields.
The investigation will cover the relationship exist-
ing between certain booking agency companies, the
broadecasting chains and James C. Petrillo, presi-
dent of the American Federation of Musicians,
It will open with an inquiry into eomplaints which
the Department has received that Petrillo and the
booking agenecies have eombined against the Amer-
ican Guild of Musical Artists headed by Lawrence
Tibbett and ineluding among its members Jascha
Heifetz, Albert Spalding, Jose Tturbi, Lauritz Mel-
chior, Grace Moore, Mischa Elman, Lily Pons,
Gladys Swarthout, and John MeCormick.

The American Guild of Musical Artists
(AGMA) is an organization of interpretive artists

©in grand opera, eoncert, recital and orvatorio, affili-

ated through Associated Actors and Artists of
Ameriea with the American Federation of Labor,

According to complaints received by the Depart-
ment, these artists had never heen vepresented hy
the AFM or by any other colleetive bargaining

ageney and, in 1936, in an effort to protect them-
301680—41 i
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selves in negotiating contracts with hooking agen-
cies and broadeasters they organized AGMA.

Now it is charged that Petrillo has entered into a
conspiraey with the booking agencies and the broad-
casters in an attempt to destroy AGMA and to foree
the artists either to join his own union, the AFM, or
to lose the benefits of union protection. Both the
AFM and AGMA are affiliated with the American
Federation of Labor.

Information in the Department files shows that
James C. Petrillo, president of the American Fed-
eration of Musicians, has notified Tibbett that un-
less the members of AGMA resign from that or-
ganization and join A. F. of M., he (Petrillo) will
notify all radio interests, picture studios, symphony
orchestra managements, grand opera companies,
recording companies, booking agencies, ete., that
members of AGMA will not be recognized by the
A. F. of M. and the members of A. F., of M, will not
be permitted to render any services at any fune-
tion in which AGMA members participate. The
notifieation stated further that the A. F. of M. had
rightfully not interfered with such artists prior
to organization of AGMA sinee they were not in
competition with members of A, F. of M.

The Constitution and Bylaws of the A. F. of
M. provide for a payment to that union of 10% of
the proceeds from every engagement. They pro-
vide further for payment of a federation tax of
50% of all proeeeds collected in radio engagements

3

by a guest conductor entering the jurisdiction of
a local. The powers of Petrillo are absolute and
subject to no eontrol.

Complaints have also been made to the Depart-
ment that the broadeasting chains and booking
agencies have combined to monopolize the business
of arranging concert tours and other public per-
formances of interpretive artists who are members
of AGMA and to dictate the terms under which
such appearances can be made.

. 5. GOVERNNEINT PRINTING 0FFICE: 1941
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FOR nmﬁnm RELEASE
Friday, February 28, 1941
DEPARTMENT OF JUSTICE

The Department ef Justice announced ﬁaday that a grand jury will
be convenad shortly to investigate complaints relating to practices of book-
ing agencies, concert bureaus, broadcasters and others in their dealings
with artists in the musical fields, The investigation will cover the rela—‘.
tionship existing between certaln bocking agency companies, the broadeasting
chains and James C., Petrillo, president of the American Fedsration of
Musicians, It will open with an inquiry into complaints which the Department
has recaived that Petrillo and the booking agencies have combined against
the American Guild nf Iusical Artists headed by Lawrence Tibbett and includ-
ing among its members Jascha Heifetz, Albert Spalding, Joss Iturbi, Lauritz
Melchior, Crace Moore, Mischa Flman, Lily Pons, Gladys Swarthout and John
McCormick,

The American Cuild of Musieal Artists (AGMA) is an organization
of interpretive ariists in grand opera, concert, recital and cratorio,
affiliated through Associated Actors and Artists of America with the
American Fsderation of Lebeor,

According to complaints received by the Department,. these artists
had never been repreasented by the AFM or by any other -collective bargaining
ageney and, in 1936, in an effort to protect themselves in negotiating con-
tracts with booking agencies and broadeasters they orgarized AGHA.

Now it is charged that Petrillo has entered into a conspivacy with
the booking agencies and the broadcasters in an attempt to destroy AGMA and

to fores the artishs sither to join his own wunion, the ATM, or to Jose the
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benefits of union protection, Both the AFM and AGMA are affiliated with
the American Federation of Labor.

Information in the Department files shows that James C. Petrillo,
prasident of the American Federation cf lusicians, has notified Tibbett that
unless the members of AGMA resign from that organization and join A, F, of m,,
he (Petrillo) will notify all radio interests, picture studios, symphony '
orchestra managements, prand opera companies, recording companies, bocking
agencies, etc, that members of AGEA will not be recognized by the A. F. of N,
and the members of A, F. of N, will not be permitted to render any services
at any function in which AGMA members participate, The notification statad.
further that the A, F. of M, had rightfully net interfered with such artists
prior to organization of AGMA since they were net in competition with mem—~
bers of A, F. of M.

The Constitution and By-laws of the A, F, of M. provide for a
payment to that union cf 104 of the proceeds frem every engagement, They
provide further for payment of a federation tax of 50% of all proceeds col=-
lected in radlo engagements by a guest conductor entering the jurisdiction
of a local., The powers of Petrills are absolute and subject to no control.

Comploints have also been made to the Department that the broad-
casting chains and bocking agenciss have corbined to monopolize the busi-
ness of arranging concert tours and other public performances of inter-
pretive artists who are membsrs of AGNUA ard te dickate the torms under wvhich

such appeararces can be mada.
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DEPARTMENT OF JUSTICE,
February 5, 1941.

The Department of Justice announced today the
filing in the United States District Court for the
Eastern Distriet of Wiseonsin at Milwaukee of a
criminal information against the Ameriean Society
of Composers, Authors and Publishers. The in-
formation charges that the Society is an unlawful
combination in vestraint of trade in violation of
the Sherman antitrust law. Specifically, it is al-
leged that the following practices of the Society
and its members constitute illegal conduet:

(1) The members of the Society assign exclu-
sively to the Society all public performance rights
to the copyrighted music composed or published by
the respective members thus eliminating all com-
petition among the members in the exploitation of
the public performance rights to their music.

(2) The Society is governed hy a self-perpetuat-
ing board of directors which supervises all of the
husiness of the Society and determines the method
of distributing the revenues of the Society among
the members and the amount to be received by
each member.

(3) Membership in the Society is conditioned,
among other requirements, upon the regular pub-
lication by the candidate for membership of not

less than five musical compositions,
a01058—41 {1)
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(4) Performance licenses for the Society’s
music are available only on an all-or-none hasis.
Licenses authorizing the performance of single
compositions or groups of compositions are not
available,

(5) The fees collected for these licenses are fixed
arbitrarily by the Society to all commercial users
of music. In the ecase of radio hroadeasters, this
fee is based upon a peveentage of the gross revenue
of the music user, whether or not such revenue is
derived from programs in which musie controlled
by the Society is used.

(6) The Society has diseriminated as to both
price and terms among various commercial users
of musie, so that some users have received more
favorable treatment at the hands of the Society
than others who are similarly situated.

(7) The members of the Society have exercised
their privilege of restricting from publie perform-
ance popular and current musical compositions, so
as to deprive the listening public of the opportu-
nity of hearing the vestrieted musie, and have used
this privilege for the purpose of enhancing record-
ing fees received by the members for the recording
rights to their respective eatalogues of musie,

(8) Prior to December 31, 1940, the Society did
not offer blanket licenses to radio networks, but
required that each station in the network obtain a
separate license, Radio stations affiliated with a
network have no eontrol over the copyrighted mu-
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sical compositions which they receive from the
originating station in the network. Nevertheless
these radio stations have had to accept a license
from the Society upon any terms and eonditions
imposed by the Society or subject themselves to
numerous infringement suits.

Commenting on the Department’s action, Thur-
man Arnold, Assistant Attorney General in charge
of the Antitrust Division, stated:

In plain language, ASCAP is charged
with exploiting composers by preventing
them from selling their musie except on
terms dictated by a self-perpetuating board
of directors. That board has the power ar-
bitrarily to determine on what basis various
members of ASCAP shall shave in the royal-
ties from ASCAP compositions.

In addition to diseriminating against eom-
posers, ASCAP has been nsing its monopoly
power to charge the users of music for songs
they do not play. This is dene by compel-
ling the user to pay a pereentage of his gross
receipts on programs wheve other musie is
used or where no music is used. By this
method, anyone who does not belong to
ASCAP is excluded from the market.
These practices we consider not only illegal
but unjustifiable on any ground of fair deal-
ing. Our proceeding is aimed only to com-
pel ASCAP to stop such practices. There-
fore, the Department will continue to hold
the door open to proposals from ASCAP
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which will eliminate these abuses. It does
not desire to prevent ASCAP from protect-
ing the copyright privileges of its members.

Persons named as defendants were Gene Buck,
President of the Society, Louis Bernstein, Vice
President, Otto A. Harbach, Vice President,
George W. Meyer, Seeretary, Gustave Schirmer,
Treasurer, and 21 other directors of the Society.
Also named as defendants were 19 musie publish-
ing firms which have had officers, agents, and rep-
resentatives on the Board of Directors of the
Society.

The information was filed after a comprehensive
investigation of the activities of the Society and its
members which has been conducted by the Depart-
ment for several months. Negotiations for a set-
tlement between representatives of the Society and
the Department, respectively, ended abruptly late
in December.

The case is in charge of Victor O, Waters, Spe-
cial Assistant to the Attorney General, and Warren
Cunningham, Jr., Special Attorney.

U, . GOVENRWENT PRINTING STFIEC: 1041
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FOR IMMEDIATE RELEASE
Vednesday, February 5, 1941

DEPARTHENT OF JUSTICE

The Department of Justice announced today the filing in the United
States District Court for the Eastern District of Wisconsin at Milwaukee
of a criminal information against the American Soclety of Composers, Authors
and Publishers, The information charges that the Soeciety is an unlawful
combination in restraint of trade in vioclation of the Sherman antitrust law.
Specifically, it is alleged that the following practices of the Scclety and
its members constitute illegal conduct:

(1) The members of the Society assign exclusively to the Society
all publie performance rights to the copyrighted music com-
posed or published by the respective members thus eliminating
all competition among the members in the exploitation of the
public performance rights to their musiec.

(2) The Society is governed by a self-perpetrating board of
directors which supervises all of the business of the Society
and determines the method of distributing the revenues of the
Society among the members and the amount to he received by
each member,

(3) Membership in the Society is conditioned, among other re-
quirements, upon the regular publication by the candidate
for membership of not less than five musical compositions,

(4) Performance licenses for the Society's music are available
only on an all-or-none basis. Licenses authorizing the
performance of single compositions or groups of composi-
tions are not available,

(5) The fees collected for these licenses are fixed arbitrarily
by the Society to all commercial users of music, In the
case of radio broadcasters, this fee is based upon a per-
centage of the gross revenus of the music user, whether
or not such revenue is derived from programs in which
musie eontrolled by the Society is used.
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(6) The Society has discriminated as to both price and terms
among various commercial users of music so that some
users have received more favorable treatment at the hands
of the Society than others who are similarly situated.

(7) The members of the Society have exercised their privilege
of restricting from public performance popular and
current musical compositions so as to deprive the listen-
ing public of the opportunity of hearing the restricted
music and have used this privilege for the purpose of
enhancing recording fees received by the members for
the recording rights to their respective catalogues
of musie,

(8) Prior to Decembor 31, 1940, the Sceiety did not
offer blanket licenses to radio net-works, but
required that each station in the net—work obtain
a separate license. Radio stations affiliated with
a net-work have no control over the copyrighted
musical compositions which they receive from the
originating station in the net-work. Nevertheless
these radio statlons have had to accept a license
from the Society upon any terms and conditions
imposed by the Scciety or subject themselwves to
numerous infringement suits.

Commenting on the Department's action, Thurman Arnold, Assistant
Attorney General in charge of the Antitrust Division, stated:

"In plain language, ASCAP is charged with exploiting composers
by preventing them from selling their music except on terms
dictated by a self-perpetuating board of directors. That bhoard
has the power arbitrarily to determine on what basis various
members of ASCAP shall share in the royalties from ASCAP
compasitions,

In addition to diseriminating against composers, ASCAP has been
using its monopoly power to charge the users of music for songs
they do not play., This is done by compeiling the user to pay a
percentage of his gross receipts on programs where other music
is used or where no music is used. By this method, anyone who
does not belong to ASCAP is excluded from the market. These
practices we conslder not only illegal but unjustifiable on any
grourd of fair dealing. Our proceeding is aimed only to compel
ASCAP to stop such practices. Therefore, the Department will
contimue to hold the door open to proposals from ASCAP which
will eliminate these abuses. It does not desire to prevent ASCAP
from protecting the copyright privileges of its members."
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Persons named as defendants were Gene Buck, President of the Seciety,
Louis Bernstein, Vice President, Otto A. Harbach, Vice President, George V.
Heyer, Secretary, Gustave Schirmer, Treasurer, and 21 other directors of
the Society. Also named as defendants were 19 music publishing firms
which have had officers, agents and representatives on the Board of
Directors of the Society.

The information was filed after a ccmﬁrehensive investigation of
the activities of the Society and its members which has been conducted
by the Department for several months. Negotiations for a settlement
between representatives of the Sceléty and the Department respectively,
ended abruptly late in December, :

The case is in charge of Victor 0. Watera, Speclal Assistant to the

Attorney General, and Warren Cunningham, Jr., Special Attorney.
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Bepartment of Justice
Mashington

fh:ramm]qt-omesihichcmbesaidtobedeedonthe
M_ mtﬂ.ﬁig&u :&%m and United States v.
MMEg iation, both commenced in 1933. They are
unimportant
cases; the indictments are old and the situation has

changed. We are preparing to molle prosse them.

So far as the Government!s ebility to take care of its cases is
concerned, it is sufficient to note that we have not yet made any
request for continuances of any cases. All the continuances have
been at the request of defendants and many of our most heated argu-—
ments have been in opposition to continuances.

lemfnuymeaftheinportanceofnotbrmgiusmeamm
cannot be disposed of within a reasonsble time. We will be constantly
on our gusrd to see that that situation does not develop. We believe,
however, that in spite of the expansion of activities of the Division
our record has been good on that score and is getting better. The
summary statement which precedes the attached compilation shows that
Mymfﬂlﬂmﬂﬂmmnﬁeofm:h_&lf_uwmas as was
instituted. During the first two months of this year we have disposed
of three-fourths as many cases as we have begun. ¥hen you consider the
Mﬁutmtoﬂsmtheemscmplumﬁdiﬁieult,butalmmﬁ
afthmmm,beomeofme:qaandingprogruthonwem of suits
pending in comparison with the number filed is not disproportionate.

There are eight cases which have been pending for over two years -
four criminal and four civil. of the four criminal cases two were
started in 1933 and will be nolle prossed. They may be characterized as
attic furniture which we inherited. A third case, United States v.

eal 202 Teamsters is similar to Local 807 which is now pending on
- st a decision from D Jourte e
tr’.l.!lmtilwesot. : " g, ogin s
fault or congestion of the docket. It is a re-trial of certain defend-
ants:lnthelladimeileaae 'hiehhaab.aonpn-e-pmlvmmto

w 39, 1941‘

Tt ie also significant that of the 93 cases only 21 have been
pending for more than twelve months without trial.
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Bepartwent of JPustice
Washington

Of the four civil cases pendin
g over two years only one can |

:me u::g:r the category of neglected business. It is United States

. LWM&@% started in 1934. It is
milporbant « There is no desire on either the part of the Govern-—
;:nd, 1: th;td;fmm‘i;izo;n try it. It constitutes an inherited

. -] t, however, that it is the only instan
of that kind we have on the civil docket. .

The other old civil cases are well on their way to termination.
United States v. ASCAP has been disposed of since this report was pre-
pared. The trial of United States v. Western Union has been completed.
DUnited States v. Aluminum Company trial has been concluded. It is
difficult to see, under the circumstances, how these cases could have
been completed any faster. Certainly their delay hes not been caused
by lack of persomnel in the Department or to crowded conditions of the
docket. For example, the Western Union case was held off for over &
year at the request of Senator Wheeler's committee. The ASCAP and the
Aluminum situetions are both familiar to you. \

GRAND JURY INVESTIGATIONS.

We anticipate no congestion beceuse of grand jury investigations.
The speed with which many of our present cases are being terminated is
amazing because of the fact that the evidence is so convincing that the
defendants have little chance except to plead. As a single example,
in the Redwood indictment the defendants paid fines the day the indict~
ment was returned. IntheRst&ilererseaseinBenvertheypudﬁnu
within ten days. In the Western Pine indictment and the Southern Pine
indictment they paid a fine before any motions were filed. In practi-
cally all of our defense cases defendants are in talking sbout nolo
contendre pleas and the only question is whether they should be accepted.
Tle see no evidence of any gathering congestion through these investiga-
tions. As a matter of fact, the existence of the grand jury investige-
tion itself, as you lkmow, has become one of the strongest arms of

enforcement.
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: At the defendant's request time for plesdi
3 in this cege has been extended to April T,
:

s

Remarks

ng to the indi ctment
1.9[&1.

Arreignment is set for February 25, 19hd.

The defendants in this oese have agreed to pleed nole contendere
and pay fines, Case should be disposed of by the first of

March,

Defendants have not been arraigned.

Arreigmnment is set for March 5, 19L1.
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rrial of this case has Veen postponed mumerous times sincs
Januery 17, 1957, &t request of both defendsntsend Government
for purpose of settlement. It is now sweiting trial.

This cage will be termineted by & consent decres belore the
Lirst of Harch.

The trisl of this oase has been finished. The Government
has until lst of Merch to file & brief snd oral srgument
will be had in May.

A consent decres was entered in this case as to t.hi‘t:tae.‘n
defendants on November 1, 15L,0s The cese is swaiting
trial &s to eight defendants.

Tris) of this case hes been concluded, Final srgument

will be hesrd by the District Court on %rd of Merch, 19l
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In the'Distric.t Court of the United States for'
the Eastern Distrlct of Wxseonsm
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In the District Court of the United States for
the Eastern District of Wisconsin :

No. 449 Q (CBInImAh)__ '

UNITED STATES OF AMERICA -
v, '

Amcm SoCtETY 0F COMPOSERS, Amons AND P'U'B- SR B

LISHERS, ET AL., DEFENDANTS

At the Januaxy, 1941, Term of the D:stnct Court .
of the United States for the Eastern District of Wis-
consin, held at Milwaukee, Wisconsin, in said District,
comes the United States of Ameriea, acting through
B. J. Husting, United States Attorney in and for said
District, and leave of the Court having first been ob-
tained, informs the Court as follows:

I
Description of defendants .

1. That American Society of Composers, Authors
and Publishers, hereinafter referred to as “Society”,
an unincorporated membershlp association of music
composers, authors and publishers, having its principal
office at 30 Rockefeller Plaza, New York, New York,

is made a defendant herein. .
(1)

201900—41—1
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9, .Tha.t.'the:fol.lowing in&ividﬁalsi, who have heen 61‘_
are now officers or directors of Society as indicated
after their names, actively engaged during the period

covered by this Information in the management, diree-

tion and control of the affairs and policies of the So-
ciety, and in particular of those affairs and policies
which are covered by this Information, who have au—': _
thorized, ordered and done the acts of the defendants
constituting the offenses hereinafter charged, are l:ke- SR

wise made defendants herein.
1. Gene Buck, Pres1dent and Director.

. Louis Bernstem, Vice President and Director,
. Otto A Harhach Vice President and B

Director.. _
. George W. Meyer Secretary and Director,

. Gustave Schirmer, Treasurer and Dlrector..__. o

. Fred E. Ahlert, D1rector
. Saul Bornstein, Director, =

A R Bregma.n Assistant Sécretary and'-'

Director,

. Irving Caeser, Assistant Treaaurer and

Director,

. Max Dreyfus, Dlreetor

. George Fischer, Director,

. Walter F1scher, Director. -

. Raymond Hubbell, Director.

. Jerome Kern, Dn'ector B

. Fdgar Leslie, Director. -

. Jack Mills, Director.

Herman Starr; Director,

18. John O’Connor, Director,
19. J. J. Robbins, Dlreetor K
20. Oley Speaks, Director,
21. Deems Taylor, Director
22. Will Von Tilzer, Divector,

e
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' 23 Jolm Mercer Du'eetor. oy

24, Oscar Hammerstein IT, Director. _
25. B. €. Mills, Chairman Administrative Com- _
mittee. .
- 26. John G. Paine, General Manager. o
The following corporations which have had chvers
officers and agents and representatives on the Board of'- -
Directors of the Society s
Shapiro, Bernstein & Co., Inec., Orgamzed a.ncl'_ |

duly authorized to do business under the la.wa'--

of the State of New York; .
Trving Berlin, Ine., Orgamzed and duly author- -

ized to do business under the laws of the State

of New York;

Bregman, Voceo & Conn, Ine, Organized and

duly authorized to do business under the laws -
of the State of New York;

Chappell & Co., Ine., Oxgamzed and duly A

thorized to do buglness under the laws of the
State of New York;

T. B. Harms Company, Organized and duly au- -.ﬁ o
thorized to do business imder the laws of the_ R

State of New York;
J. Fischer & Bros., Organized and duly au-

thorized to do business under the laws of the -

State of New York;

Carl Fischer, Tne,, OPganazed and duly author- :: :
ized to do business under the laws of the

State of New York;

Mills Music, Inc., Orgamzed and duly author_'-.. -

ized to do business under the laws of the State
of New York; i
Words & Mumc, Ine, Organized and duly | au-
thorized to do busmess under the laws of the =
State of New York; '




Robbins Music Corporation, Organized and duly
anthorized to do business under the laws of

the State of New York;

Leo Feist, Ine., Organized and duly authorized:. o
to do business under the laws of the State of -~

New York;

Miller Music, Inc., Orgamzed and duly author—._'_"
ized to do business under the laws of the State :

of New York; .
G, Schirmer, Ine, Organized and duly aufhor—

ized to do business under the laws of the State' .

of West Virginia;

Boston Musie Company, Organized and duly au- ST

thorized to do businesss under the laws of the_
State of West Virginia;

‘Willis Mugie Company, Organized and duly au—"'_ L
thorized to do business under the laws of the_ .

State of Ohio;

Harms, Inc, Or’ga.n.lzed and duly authonzed to
do husmess under the laws of the State of

New York;:
M. Witmark: & Sons, Orga.mzed and duTy au-

thorized to do business under the laws of the_' S

State of New York;

Remick Musie (}Grpt_rratlon, Organized and duly _
authorized to do business under the laws of

the State of New York;

Harry Von Tilz Muam Pubhshlng 00., Or-

ganized and duly authorized to do business
. under the laws of

“arve made defendants her
3. That all memb

eo-conspu-aters here

e State of New Jersey =

: he Society, in addition to L
those made defendan het'em, are expressly named as'

. )
B S
The soclety

4. That defendant Society, an .uniﬁcc.:i-pératéﬂ. as-

sociation, was organized in or about the year 1914',_
by the leading publishers, composers and authors of
musical compositions in the United States, for a period

of ninety-nine (99) years from the date of its organi- =~

zation; that the purposes for which it was organized -
were, among other things, to grant licenses and eol-
lect royalties for the public performance of the works

of its members, to allot and distribute the royalties__--:._' .
collected, and to aceumulate and maintain a reserve

fund to be used in earrying out any of the objects of

the Society; that its membership at the time of the
filing of this Information consists of approximately — -
140 publishers and 1,200 composers and authors and

includes the owners of the copyrights of a substantial

amount, more than 75 percent, of all the copyrighted -

musieal compositi;ﬁﬁé demanded by the public of the_"'n

United States for entertainment purposes at the time - B .
of the filing of this Information and for a number

of years prior thereto; that the management of de- -
fendant Society is vested exclusively in a self-per-
petuating board of directors consisting of 24 persons,
12 of whom represent publisher members, 6 represent

composer members, and 6 represent author members;

that each dii‘écto is elected to serve for a period of
three years, and is ehglble for reeleetion upon the -
expiration of his term; that the terms of office of eight

members of said board expire each year, and their
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- él'zcéeésom' are elected almué.lly by the rémaiﬁihg mem-

bers of the board; that the directors have exclusive

and absolute control of the management and of all.
activities of the Society and appoint all its committees,
officers and employees; that admission to membership
in the Society is by election thereto by the board; that
each member upon admission must exeeute an agree-
ment in the form required by the hoard of dirvectors,
assigning to the Society the exclusive nondramatie

public performance for profit rights of all of the mem-

bers” works for the period of any then existing agree-
ment between the Society and its members; that the
agreement between the Society and its members, a -

copy of which is hereto attached marked Exhibit
“A” and expressly made a part hereof, expired

Decermber 31, 1940; that the agreements between the

Society and its members, existing prior to December =~
31, 1940, have been renewed for a further ten-year

period; that by reason of the vast number of copy-

rights of compomtmns controlled by the members of
f the great public demand
therefor, and by reason of the vesting of the absolute
management and control of all activities of the Society
in the self-perpetnating board of directors, the twenty-
four persons constituting sueh board have the power

and control the public per-
of the greater part of the =
blic of the United States

the Society, by reas

to and do fix the prie
formance for profit 7i
musie demanded by th
for entertainment purpos

5. That licenses to perform publicly for profit the

musical eompositions copyrighted by its members are

issued by the Society upon application therefor; that
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agents of the Society solicit applications for such _
licenges by threat of prosecution for infringement of =

the copyright laws of the United States, from all un-
licensed persons, firmg or corporations in the United
States who use music in connection with their busi-
ness; that defendant Society refuses to grant licenses
to perform single musieal eompositions or groups of
compositions selected by the licensees; that it grants
only blanket licenses to perform any and all musieal
compositions of all its members upon the payment of
such royalty as is demanded by the board of directors
of the Society ; that six forms of licenses have been and
are in use, copies of which are hereto attached and
marked Exhibits HB?:I" “C?’, HD)?, ‘iE!}’ iiFH’ IGG'!!’_'
regpectively, and ave expressly made a part herveof;
that Kxhibit “B” is the form of license which radio
broadeasting stations not owned at least 51 percent
by newspapers were required to accept prior to Decem-

ber 31, 1940; that Exhibit “C” is the form of license o

which radio bhroadeasting stations owned at least 51

percent hy newspapers were offered, acecepted by many
and outstanding prior to December 31, 1940; that Ex-

hibit “D’* is the form of license whieh theafres ave
required to aceept; that Exhibit “T" is the form of
general license which all other users of musical com-

positions arve required to accept; that Exhibit “F” is-
the only form of license offered radio broadeasting L

stations not orviginating programs as part of a chain
broadeast, or the simultaneous broadeasting of pro-
erams over two or more stations, subsequent to Decem-

ber 31, 1940; that Exhibit “G" is the only form of
license offered radio broadeasting stations originating




i .

Iil-ogré;mé; as part of a chain broadeast or the simulta-
neous broadeasting of a program or programs over two

or more stations, subsequent to December 31, 1940,

6. That defendant Society maintains agents and
representatives thronghout the United States, whose
duty it is to enforece the demands of the Society in the =~

sale of licenses and in collecting royalties therefor.

I _
'I‘he radm broadcastmg' mdustry

7 That the term ““radio broadcasting stahon is .-

used herein to designate those radio stations operated

for the entertainment of the residents of the United
States and residents of adjacent and more distant
foreign countries; that there are approximately 793
such radio broadeasting stations interspersed through-

out the states of the United States and operated under
authority of the Federal Communications Commis-

sion, pursuant to the Aet of Congress known as the-
Communiecations Act of 1934, approved June 19, 1934, =

and prior Acts of Congress; that each station is re-

quired to hroadcast a minimum regular operating

schedule of two- thirds"'OE"the hours it is authorized

to broadeast under the license granted it by the Com-
munications Commission; that the continued existence, -

suceess and pr osperity of a radio broadeasting sta-
tion depends entirely upon the entertainment offered

by it to the radio listening public within the range

of the station’s power; that music is the prineipal

form of entertainment demanded by the radio listening

public and must be offered by a station in order to
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retain the éontinﬁing interest and patronage of the

listening public; that approximately 50 percent of the -
time devoted to the transmission of energy, ideas -
and entertainment across state or national boundaries
by radio broadeasting stations in the United States
is devoted to the radio broadeasting of music in vary-
ing forms, and such music must represent the ren-
dition of compositions most desired by the listening
public; that the only income available to a station
is derived from the sale of its facilities to persons
desiring to communicate energy, ideas and enter-
tainment to the public within listening range of the
station’s transmission power; that such sale of faeili-
ties consists primarily of sales to business concerns
for the purpose of advertising the products of the par-
ticular econcern and of ereating good will on the part
of the public for the services or produects of the ad-
vertiser; that the desirability of a particular station
for advertising purposes is directly dependent upon
the number of persons listening to the programs
broadcast by that station, and such persons ean only
be induced to listen to the station’s broadeasts by fur-
nishing the musical entertainment demanded by the
radio andience; that a substantial portion of the enter-.
tainment furnished by the station must be furnished
at the expense of the station, for which it receives
no eompensation or income,

8. That during all the time herein mentwned 1t has
been and is essential to the continued operation of
each of the stations in the United States broadeasting

radio entertainment, in order to avoid liability for
201990 —41——2
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infringement of copyright, to obtain the permission o
or license of the owners of the copyrighted musical
compositions the publie performance of which is de-

manded by the radio audience.
v

The interstate commerce involved

A. In radio broadcasting .

9 That 1ad10 broadeasting statlons in the Umted_
States are engaged in interstate or foreign commerce;
that each station is an instrumentality through which _
energy, ideas and entertainment are transnitted across

state or national boundaries to the radio listening

population of the United States or foreign countries; -
that approximately 40 percent of the time devoted to

the transmission of energy, ideas and entertainment
across state or mational boundaries by radio broad-

casting stations in the United States has been devoted

to the radio broadeasting of copyrighted musical com-

positions owned or controlled by the Sociely and ifs
members; that as each radio station under the eopy- -
right laws must obtain permission from the eopyright
owners of musical eompositions hefore such composi- _- E

tions can be hroadeast in interstate commerce, any

interference with or restraint upon the obtaining of

such permission from the copyright owners upon a
competitive basis restrains the interstate and foreign
fransmission of energy, ideas and entertainment by i

radio broadcasting stations.

10, That there has developed in the radio mdustry: SREN

a practice which is commonly called “chain’ or “net-
work’” broadcasting; that by this method of operation
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- several radio broadcasting stations arve conmeeted in

a chain or network by means of leased telephone lines

for the purpose of broadeasting simultaneously radio

programs originating at one of the stations in the

network; that this method is generally inaugurated

and eontrolled by what is known as a network eom-
pany; that the principal network companies presently
existing in this country ave the National Broadeasting
Company, the Columbia Broadcasting System, and the
Mutual Broadeasting System; that approximately 350
radio stations located in the United States arve affili-

ated with and engaged in such “network’ broadeast-

ing; that only those network stations which originate

network programs have control over the selection of =

the eontent of the programs which are broadeast simul-

taneously by all of the stations in the network; that

approximately 45 percent of the total time devoted :
to network broadcasting in this country iz devoted
to the broadeasting of musical compositions; that a

substantial number of the copyrighted musical com-. B

positions performed over radio networks during the

period covered by this Information were owned or con-

trolled by the Society and its members; that the net- -

work stations other than those originating network o
broadeasting, have no control whatsoever over the =

selection of the musical compositions which are per-
formed by the several stations’ comprising the net-:.
ka. :

B. l’rl sheet music

. Thqt each defendant who is a publ:lsher member .

of defendant Society prints, or causes to be printed, L
the music and lyries, and special arrangements thereof, =~ -




of musical compositions; that such printed sheets of
music are sold by such defendants to eustomers located -

in all states of the United States and are transported
across state boundaries in interstate commerce; that
the greater part of the musical compositions broadeast
by radio stations is performed by entertainers located

in the studio of particular broadeasting stations, orin

close proximity thereto, from musical scores trans
ported across state boundaries.
12. That the essential element in effecting the sale

and distribution of sheet musie throughout the United
States is the transmitting of musical compositions to
the ear of the publie, in order to create a desire on the
part of individual members of the public to purchase

the printed score representing particular compositions;

that radio broadcasting is the prineipal medium
through which mdwldual musical compositions are
transmitted to the ear of the purchasing public and a

demand for the prmted score created ; that by means

of the combination and conspiracy hereinafter de-
seribed, defendant Soelety through the issuance of only
blanket licenses authori: ing the performance of the

of music at a price which _
requires the payment of a percentage of the revenue - .
derived from all radio programs regardless of whether
Soeiety owned or controiled musie is perfm'mecl has
1entive on the part of radio
stations, having the Society’s license, to perform the
musieal compomtlons of authors, composers and pub-
lishers mot members of Society, thereby depriving
those owners of oopyﬂghted musical compositions who ° .' |
are not members of defendant Society of the oppor- - '-

Soeiety’s entire reperto

destroyed the economi
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tumty of fransm1ttmg thelr muswal eompoqlhons to
the ear of the purchasing publie, with the result that_
the sale of scores written by nonmembers to plll.chﬂ%rs_.
in states of the United States other than the state where
such scores were manufactured, and the transportation
thereof across state and national boundaries, is and has - :

been restrained.
. Motion picture films

13. That mntwn picture films are produeed prlmarﬂy
in the States of New York and California, and shipped

to motion pieture exhibitors located in every state o

the United States; that these motion picture films are
produced and shipped in interstate commerce for the
sole and exclusive purpose of exhibition or public per- -

formanee by motion picture exhibitors; that without the

right to exhibit or perform, the motion picture films

are rendered valueless and restricted from a free flow =
in interstate commerce; that a substantial portion of -

the motion picture films are synchronized with musie to '-
the extent that the films eannot be exhibited without

performing the music synchronized therewith; that a s :

great majority of the musie synchronized with the films
is copyrighted musie, the public performance for profit
vights of which are controlled by the Society; that the
Society, therefore, has the power to fix the price of, '
control or otherwise unreasonably restrain the usage of -

a substantial portion of the motion picture films pass-- NS

ing in interstate commeree,
D Eleﬁh‘il‘.a] lranscrlptmrls k

1.4 That electrlcal transcrlptlons are mechamea] de-

vices upon which programs ave recorded or mechani- "
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~ cally reproduced for the exclusive use of radio broad-
casting stations; that more than 50 percent of the elec-
trical transeriptions produced in the United States are
produced or manufactured in the States of New York
and California and shipped to radio broadeasting sta-
tions located throughout the United States; that upon_' R
practically all of these electrical transcriptions are re-
corded musical compositions; that a substantial por-
tion of the music so recorded is copyrighted music. R

owned or controlled by the Society and its members.

T]u-. combi‘naﬁnn and consplracy

la That for many years preceding ag well as dur—

ing the period of three years next preceding the filing
of this Information, and continuing to the date of
the filing thereof, defendants, and others to the
United States Attorney unknown, well knowing the .
foregoing facts, have been engaged in the United =
States, and particularly in the Eastern District of
Wisconsin, in a wrongful and unlawful combination
and eonspiraey in restraint of the aforesaid interstate

and foreign trade and commeree in radio broadeast-

ing, sheet musie, motion picture films, and electrical
transeriptions in violation of Section 1 of the Act of = -
Comgress of July 2, 1890, entitled ““An Act to Proteet Uy
Trade and Commeree Against Unlawful Restraints

- C. A, Title 15, Section 1),
commonly known ag the Sherman Act, and have con- -
spired to do all acts and things and to use all means :
necessary and approprlate to make said vestraints
effective, me]udmg the meaus acts and things here-'. D

and Monopolies™ (T,
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inafter more ?articﬂarlj ‘alleged and other means,

acts and things which at the time of filing this In-
formation are unknown to the United States Attor-
ney; that as a part of said conspiracy the defendants
have arranged and agreed among themselves to do
the following things: A
A. To create, maintain and utilize defendant So- -
ciety as an instrumentality for promotling and main-.
taining the illegal combination and conspiracy herein
described; fo create defendant Society as such in-
strumentality with a self-perpetuating board of direc-

tors and to vest in the twenty-four persons constitut.

ing such board the exclusive power to control the

activities of defendant Society; to restriet member- L =

ship in defendant Society to such composers and
authors who have written or composed and had regu-
larly published not less than five copyrighted musical
compositions, and to such publishers as may be ap-
proved by the board of directors; to have transferrved

to and to pool in defendant Society the sole and ex- L

clusive right to perform publicly for profit all musical
compositions of which all the members of Society are i

the copyright proprietors, or which any member,
either alone or jointly or in collaboration with others,

wrote, composed, published, aequired or owned, or

in which any member has any vight, title, interest,” :

or eontrol whatsoever, in whole or in part, or which

any member during the term of the agreement may
write, eompose, dcquire, own, publish or mpynrrhi R

either alone, jointly, or in collaboration with others,

~or in which any member may at any time, during '
the term of the agreement, have any right, tltle i
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interest or control, either in whole or in part; to have
all members of defendant Society vest in defendant
Society absolutely until and including December 31,
1940, the sole and exclusive right to license others
to perform publiely for profit all their musical com-
positions; to renew and extend the agreements be-
tween Society and its members which expired Decem-
ber 31, 1940, for a further ten-year period.

B. To vest in defendant Society a complete monop-
oly of the right to license for publie performance for
profit all the musical compositions of all its members,
aggregating an unknown number of musical eomposi-
tions; to refuse to furnish to its licensees eomplete
lists of the musical compositions in the Society’s reper-
toire of musie; to eliminate eompetition among mem-
bers of defendant Soeciety in the sale of rights to per-
form publicly their respective musical eompositions,
which, but for the illegal combination and conspiracy
herein described, would have existed; to refuse radio
broadeasting stations, advertisers (desiving to utilize
the gervice of such stations to promote the sale of their
merchandise), orchestras, theatres, and others desiring
the right to perform publicly the copyrighted musieal
composgitions of members of defendant Society, the
right to acquire from the individual members of the
Society the publie performance for profit rights of
their respective copyrighted musical compositions; to
require commereial users desiring only certain musical
compositions in the Society’s repertoire to accept a
blanket license from defendant Society for all of its
copyrighted musical compositions, upon terms and con-
ditions arbitrarily fixed by it.

¢ ®
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(. To agree to establish and maintain, and pursuant
to such agreement, to establish and maintain, by means
of the pooling of their individual copyright monop-
olies, enhanced and non-competitive prices or royalties
for licenses to perform publicly copyrighted musical
compositions owned and eontrolled by individual de-
fendants; to eliminate all competition among members
of defendant Society in the sale of licenses to perform
publicly their individual musical compositions and to
exercise the power obtained by defendants through the
unlawful pooling of their individual copyright monop-
olies, by concertedly refusing to license the public per-
formanee by radio broadeasting stations and all other
persons engaged in the public performance for profit
of copyrighted musie of any copyrighted musical com-
position owned and controlled by a member of de-
fendant Society, except on the basis of a general
license covering any and all musical compositions of
all members and exeept upon the basis of an arbitrary
royalty for such general license, fixed and determined
by the aforesaid self-perpetuating board of directors
of defendant Soeciety; to require compliance with the
terms fixed by the defendants by radio broadeasting
stations affiliated with radio ‘“‘networks,” prior to
December 31, 1940, by issuing licenses to network
affiliated radio stations only on the basis that the
license issued to each station was not to be construed
as anthorizing the licensee to grant others any right
to perform publicly for profit by any means, method
or process whatsoever. The radio stations affiliated
with a radio “network,”” other than the station origi-

nating the radio program, have had no control over
2010904 13
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* the copyrighted musical eompositions performed by
Broad-
casting stations affiliated with radio “networks” have
had to accept a license from defendant Society upon
any terms and conditions imposed by defendant
Society, or subject themselves to mumerous infringe-
ment guits in which they would be compelled to pay
not less than $250 for each copyright infringement, as

the network affiliated stations simultaneously.

provided in the copyright laws of the United States.

D. Concertedly to demand and veecive from radio
broadeasting stations inereased amounts as rvoyalties =
for licenses to perform publicly copyrighted musical
compositions owned and controlled by members of de-
fendant Society; to notify on or about April 1, 1932,
all radio broadeasting stations throughout the United
States that, on and after June 1, 1932, defendant So-

ciety would issue to broadeasting stations only a gen-

eral license covering all musical compositions of all
members of defendant Soeiety, which license would re-

quire the payment annually as royalty of a sum ap-

proximately equal to the annual royalty theretofore -
; pereent of
the gross income of the broadeasting station from

paid by them, and in addition thereto, 5

whatever source derived. This fee represented an in-
crease of approximately 400 percent in so-called ““roy-

alty” payments ovei"t_!:_t_é aggregate royalty demanded

for the previous year. Protests were made by the
broadcasting stations to defendant Society and the

then existing licenses were temporarily extended to:'_'ﬁ_ ty
September 1932. 'I‘hereupon efforts were made by

the broadeasting statmns, acting through a committee

appointed for the purpose, to obtain licenses providing i

: f*;_.i '
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for 1'0?&1%& .pﬁj.fmen'fs by each station based on the

number of performances by such station of copyrighted o E
musical compositions owned and controlled by Society

The defendants vefused to agree to
royalty payments based on actual use made of their

or its members,

musical compositions. Other proposals submifted by.'_'

the broadeasting stations were also rejected by defend- .
Each broadeasting station, in order to use the =~
copyrighted musical compositions controlled by de-
fendant Society and to avoid a multiplicity of infringe- =+ =~
ment suits, acceded to the demands of defendant
Society and accepted from defendant Society a three-

ants,

vear blanket license agreement, commencing on or about

September, 1932, covering all musical compositions of

all members of defendant Society, upon the basis of a '

royalty payment approximately equal to the fixed an- 3

nual royalty paid for the preceding year, plus three
percent of the station’s net receipts during the fivst

year of the agreement, four percent of such receipts
during the second year, and five pereent of such re-
ceipts during the third year. *Net receipts™

paid to the station for the use of its broadeasting

facilities, after dedueting commissions not exceeding -~

filteen percent, if any, paid to an independent advcr :
tising agent or agency. L
E. To refuse to alter or change the terms of the con-

tracts executed by and between the Society and radio. .

broadeasting stations in 1932, which expired December

31, 1935; and to issue an ultimatum on or about Jan- iE
uary 10, 1936, in writing, to the various radio broad-
casting stations to the effect that the performance of

as de-
fined in said agreement, constituted the full amount
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wopyrighted musical compositions in the Society's
repertoire of music would constitute a copyright in-
fringement unless the existing contracts were renewed
by January 15, 1936. The radio broadeasters located
throughout the United States had no alternative but to
aceept the terms dietated by the Society, since they
could not operate without being subjected to the $250
minimum damage provision for each copyright in-
fringement of the copyright laws by performing musie
owned or controlled by the Society and its members.
Within the specified time they aecepted renewals of
the contracts exeented in 1932. These contracts exe-
cuted in 1932, expired on December 31, 1940.

F. To retuse to renew the licenses to radio broad-
ecasters which expired December 31, 1940, under threat
of withdrawing from the interstate commerce of radio
broadeasting and public enjoyment the vast pool of
copyrighted musie acquired by the Society, by means
of the illegal conspiracy alleged herein and under the
further threat of inflieting the $250 minimum damage
provigion of the copyright laws, unless the radio broad-
casters accepted the licenses attached hereto and
marked Exhibits “F’" and “G.”” The percentage of
income demanded by members of defendant SBociety
from radio broadeasting stations since 1932, represents
a percentage of the entirve ineome received by such
broadeasting stations for the sale to advertisers of
their operating time on the air. Such demand for the
payment of these percentages eonstitutes a eharge upon
income received by radio broadeasting stations for
their time devoted to the broadeasting of lectures,
dramatizations, sporting events, and other programs,
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which employ none of the copyrighted musical compo-
sitions of the members of defendant Society.

G. To withdraw on January 1, 1941, from approxi-
mately 568 radio broadeasting stations interspersed
throughout the United States, including the three na-
tional network systems, National Broadeasting Com-
pany, Columbia Broadcasting System and Mutual
Broadeasting System, who had not aceepted a license
at the price and terms fixed by the defendants, the
right to broadeast in interstate commerce and to de-
prive the radio listening public of the privilege of
hearing and enjoying all the copyrighted music of all
the respective members of the Society.

H. To create and maintain, prior to December 31,
1940, a distinction and discrimination between the li-
cense agreements exacted of radio broadeasting sta-
tions owned at least 51 percent by newspapers and li-
cense agreements exacted from radio broadeasting sta-
tions not so owned. The license agreement offered by
defendant Society to broadeasting stations owned 51
percent by newspapers, and acceptled by many, did not
require payment to defendant Society of a percentage
of the station’s income derived from all advertizers,
but enly required the payment of 3 percent of the in-
come of the station received from advertisers whose
programs included musical compositions owned or con-
trolled by members of defendant Society. Thig 3 per-
cent was payable until the total amount paid by the
station equalled an amount agreed upon hetween the
station and defendant Society. Thereafter, the station
was required to pay 5 percent of all additional income
received by it from programs in which musical compo-
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sitions owned or controlled by members of defendant
Society were used.

1. To insert provisions or terms in all the license
agreements to users of musie which permit the copy-
right owner, through defendant Soeiety, to withdraw
at will from the operation of the license any musical
compositions owned or controlled by sueh eopyright
owner and thereby prevent its broadeast by the broad-
casting station, thereby enabling members of defend-
ant Society to withdraw musical compositions in the
Society’s repertoire in great demand by the general
publie, for the purpose of collecting additional com-
pensation for the right to perform publicly for profit
and for the further purpose of collecting enhanced
and non-competitive fees for the right to record and
reproduce mechanically eopyrighted musical composi-
tions reproduced for public performance for profit;
and to forece radio broadeasting stations to accept all
terms and conditions imposed by members of defend-
ant Society for the right to broadeast popular musieal
compositions which have been withdrawn from the
Society’s general licenses.

J. To require radio broadeasting stations to accept
a blanket license as heretofore stated upon terms and
conditions imposed by defendant Society, thereby se-
curing for members of the Socicty the exclusive use
of radio broadeasting as a means of eonveying musieal
colmpositions to the ear of the public-at-large, destroy-
ing the economie ineentive of broadeasting stations to
use the musical compositions of ecomposers, authors and
publishers who are not members of defendant Society
and thereby preventing non-members of defendant

PSRRI o et i am e
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Society from receiving the compensation for the rights
of public performance of their musical eompositions,
which they would otherwise receive, and limiting and
restricting the popular demand of the listening public
to musical compositions controlled by defendant
Society.

K. To require acceptance of their arbitrary and
non-competitive demands for voyalties by all classes
of music users, as a condition precedent to the acquisi-
tion by sueh musie users of the right to perform any
copyrighted musical compositions of any members of
the Society publicly for profit. The motion picture
exhibitors interspersed throughout the United States
must perform those musical compositions synchronized
with the motion picture films in order to exhibit the
motion picture films. Without the right to exhibit
and perform the musical compositions synchronized
therewith, the motion picture films received in inter-
state commeree are valueless. All users of music must
perform those musical compositions demanded by their
audiences. The limitation and restriction of popular
demand to the musieal compositions controlled by
defendant Society has foreced such users of music to
obtain from defendant Society a license to perform
music eontrolled by defendant Society so demanded
by the publie. The members of defendant Society,
through defendant Society, have concertedly refused to
grant such users permission to perform individual
musical compositions selected by the users, but have
ingigted and still insist that general licenses be ac-
cepted which cover all the musical compositions of
all the memberg of defendant Society, upon payment

i
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of a fixed amount therefor, irrespective of whether
one or more of such musical compositions are actually
performed. By this method of licensing the members
of defendant Society have further restricted the
popular demand to those musical compositions owned
or controlled by the members of defendant Society,
and, have prevented the use of musical compositions
owned by non-members of defendant Society.

L. To prevent the sale and transportation in inter-
state commerce of musieal scores owned by composers,
authors and publishers who are not members of de-
fendant Society, by refusing to issue licenses for the
public performanece of musical eompositions owned or
controlled by them, except upon the terms and condi-
tions above get forth.

M., To adopt and maintain a comprehensive system
for the acquiring of detailed and complete informa-
tion relative to the musical compositions used by
broadeasting stations, by means of which information
the members of defendant Society have been and are
enabled to conduet their operations through defend-
ant Society so as to prevent the development of com-
petition between members of defendant Soeciety and
owners of eopyrighted musical compositions who are
not members of defendant Society, and to maintain
and enforce all provisions of the licenses between
Society and radio broadeasting stations,

VI
Purpose and effect of the conspiracy

16. That the defendants have adopted the means and
engaged in the activities aforesaid, with the infent,
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purpose, and effect of unreasonably and unlawfully
maintaining enhanced and uniform prices in the inter-
state commerce in copyrighted musical compositions
controlled by Society, and have otherwise restrained
unreasonably the interstate commerce of radio broad-
casting, sheet musie, motion picture films, and elec-
trical transeriptions; that all members of defendant
Society, through the mutual and identical agreements
hereinbefore described, have aetively and effectively
regtrained their own activities, have eliminated com-
petition among themselves, and have created, main-
tained and utilized defendant Society as an instrumen-
tality unreasonably to restrain and restrict, directly
and indivectly the interstate trade and commerce, as
hereinbefore deseribed,

VI
Jurisdiction and venue

17. That the combination and eonspiracy herein set
forth has operated and has been carried out in part
within the Eastern District of Wisconsin, and many
of the unlawful acts pursuant thereto have been per-
formed by defendants and their representatives in
said District; that the interstate trade and commerce
in radio broadecasting, sheet musie, motion picture
films and electrical transeriptions as herein deseribed,
is carried on in part within said Distriet; that said
defendants have usual places of business in the said
District and therein transact business and are within
the jurisdiction of the Court.

{8, That this Information is filed and the juris-

dietion of this Court is invoked against defendants
00 U —d 1 ——4
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The exclusive right of public performance in
every such musical work shall be deemed as-
signed to the Society by this instrument and
shall vest in and be the absolute property of
the Society for the term hereol, 1mmediately
upon the work being written, composed, ac-
quired, owned, published or copyrighted.

The rights hereby aszigned shall include:

(a) All the rights and remedies for enforcing
the copyright or eopyrights of sueh musical
works, whether such copyrights are in the name
of the Owrier and/or others, as well as the right
to stie under such eopyrights in the name of the
Society and/or in the name of the Owner
and/or others, to the end that the Sociely may
effectively protect and be assured of all the
rights hereby assigned.

(b) The exclusive right of public perform-
ance of the separate numbers, songs, fragments
or arrangements, melodies or selections form-
ing part or parts of musieal plays and dra-
matico-musical compositions, the Quwner reserv-
ing and excepting from this assignment the
right of performance of musieal plays and
dramatico-musical compositions in their entirety,
or any part of such plays or dramatico-musical
compositions on the legitimate stage.

() The right of publie performance by means
of radio broadeasting, telephoning, *“‘wired wire-
less,”” and all forms of synchronism with motion
pietures, and/or any method of transmitting
sound : Provided, however, that the Owner shall
have the right, in good faith, by written notice
to the Society, to restriet, limit or prohibit the
publie performance by radio broadecasting of
works the copyright of which is vested in the
Owner, and the Soeciely agrees that all licenses
by it issued shall econtain a provision reserving
its right to restrict or limit, or to prohibit en-
tirely, the performance hy broadeasting of any
works in its repertory: and Provided further,
that if the Owner notify the Society in writing

A w—
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to restriet, limit or prohibit the public perform-
ance of such copyrighted work, the Qwner shall
not, by the service of such notice, beeome repos-
sessed of any of the rights transferred to the
Society by this assignment.

2. The term of this agreement shall be for a.
period of five (5) years from the first day of’
January 1931, and expiring on the 31st day of

December 1935.

3. The Society agrees, during the term hereof,.
in good faith to use its best endeavors to pro-
mote and earry out the objects for which it was
organized, and to hold and apply all royalties,
profits, benefitg and advantages ariging from the
exploitation of the rights assigned to it by its
several members, including the OQwner, to the
uses and purposes as provided in its Articles of
Association  (to which veference is hereby
made), as now in force or as hereafter amended.

4. The Owner herchy irrvevoeably, during the
term hereof, authorizes, empowers and vests in
the Society exclusively, the right to enforee and
protect such rights of public performance under
any and all copyrights, whether standing in the
name of the Qwner and/or others, in any and
all works copyrighted by the Owner, and/or by
others; to prevent the infringement thereof, to
litigate, cc-llfect and receipt for damages arising
From infringement, and in its sole judgment to
join the Owner and/or others in whose names
the copyright may stand, as parties plaintiff or
defendants in suits or p ruaeegings to bring suit
in the name of the Qwner and/or in the name
of the Society, or others in whose name the
copyright may stand, or otherwise, and to ve-
lease, compromise, or refer to arbitration any
actions, in the same manner and to the same ex-
tent and to all intents and purposes as the
Owner might or could do, had this instrument
not been made.

3. The Owner herehy makes, constitutes and
appoints the Society, or its suceessor, the Qun-
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er’s true and lawful attorney, irrevocably dur-
ing the term hereof, and in the name of the

Soeiety or itg successor, or in the name of the

Owner, or otherwise, to do all acts, take all pro- :
ceedings, execute, acknowledge and deliver any

and all instruments, papers, documents, process,

and pleadings that may be necessary, proper,

or expedient to restrain and reecover damages
in regpect to or for the infringement or other

violation of the rights of public performance in :

such works, and to discontinue, compromise or

vefer to arbitration any such proceedings or ac-
tions, or to make any other disposition of the

differences in relation to the premises.

6. The Owner agrees from time to time to

execute, acknowledge and deliver to the Society,
such assurances, powers of attorney or other
authorizations or instruments as the Society
may deem necessary or expedient to enable it
to exereise, enjoy and enforee, in its own name

or otherwise, all rights and remedies aforesaid.
7. 1t is mutually agreed that during the term.
hereof the Board of Directors of the Seciety

shall be composed of an equal number of writ-
ers and publishers respectively, and that the
royalties distributed by the Board of Directors
shall be divided into two (2) equal sums, and
one (1) each of such sums credited respectively

to and for division amongst (a) the writer mem-

bers, and (b) the publisher members, in aceord-

ance with the system of distribution and eclassi- =

fieation ag determined by the Classification Com-

mittee of each group, in aceordance with the

Artieles of Association as in effect on January

1, 1931, except that the classification of the -

Owner within his elass may be changed.

8. The Quwner agrees that his classifieation in
the Society as determined from time to time . =
by the Classification Committee of his group
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.a'nd./o.r. the Board of Directors of the Socicety, .

in ease of appeal by him, shall be final, con-
clusive and binding upon him.

The Society shall have the right to transfer

the right of review of any classification from
the Board of Directors to any other agency or
instrumentality that in its diseretion and good

judgment it deems best adapted to assuring to
the Sociefy’s membership a just, fair, equitable =

and aeeurate elassification. o
The Seciety shall have the right to adopt from

time to time such systems, means, methods and

formulae for the establishment of a member’s:

status in respeet of classification as will assure =

a fair, just and equitable distribution of royal-
ties among the membership. o R
9, “Public Performance’ Defined, The term
““public performance” shall be construed to
mean vocal, instrumental and/or mechanical
renditions and representations in any manmer
or by any method whatsoever, ineluding trans-

missions by radio broadeasting stations, trans--

missions by telephony, and /or “wired wireless'’;
and/or reproductions of performances and ren-
ditions by means of devices for reproducing
sound recorded in synchronism or timed rela-
tion with the taking of motion pictures. :

10. ““Musieal Works™ Defined. The phrase
“amusical works” shall be construed to mean

musical compositions and dramatico-musical =

compositions, the words and musie thereof, and
the respective arrangements thereof, and the-
selections therefrom. I

11. The powers, rights, authorities and privi-
leges hy this instrument vested in the Seciety,
are deemed to include the World, provided,
however, that such grant of rights for foreign
countries shall be subject to any agreements

now in effect, a list of whieh are noted on the

reverse side hereof, o




2

SranED, SEaLED, and DELIVERED, on this Cocmmmmmeee

day of - ey 19

Ll

© . AMerican Soctery oF COMPOSERS,
' AUTHORS AND PUBLISHERS,

By ——— ——— Secretary. i

Porcign agrecments at this date in effeet

{Sew paragraph 11 of the within agrecment] h

Country L With {nwme of firm) Expires |Remarks -

Exnamir B
Original '

Operator’s Broadeasting Ticense  Calloooooo__. o
MEMORANDUM OF AGREEMENT between AMERICAN So- -
crry oF COMPOSERS, AUTHORS AND PurLisuERs, (here-

inafter styled “Socrery’”), and -

(hereinafter styled “Lionssge”), as follows: .
1. Socrery grants to LICENsEE, its successors and as-

signs, and Licexsee aceepts for a period of three (3)

years from :

shall have the right to license such performing rights.

9. The within license does not extend to or include. i

the public performance by broadeasting or otherwise

of any rendition or performance of any opera, op- -
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Owner:

: , a license to publicly per-
form by broadcasting from Radio Station--—ceeeeueey
e emecieacae, non-dramatie renditions .
of the separate musical compositions heretofore or
hereafter during the term hereof copyrighted or eom-
posed by members of Socmery, or of which SooreTy

._33.

' eretfzi,‘ musical comedy, play or like pi‘édndio:n, as. -

such, in whole or in part. }
3. Nothing herein contained shall be construed as
authorizing LicENsEE to grant to others any right to
reproduce or perform publiely for pro fit by any means,
method or proeess whatsoever, any of the musical com-
positions eoming within the purview of the within -
license performed pursuant hereto, or as authorizing
any Teceiver of any such broadcast rendition to pub- =
licly perform or reproduce the same for profit by any - '
means, method or process whatsoever. o
4. The within license is limited to the separate mu-
sical ecompositions heretofore or hereafter during the
term hereof copyrighted or composed by members of
Socrery, or of whieh Socrery shall have the right to
license the performing rights hereinbefore granted,
in programs rendered at or from said radio station,
or at or from any other place duly licensed by Soc1eTY |
to perform guch works (unless the performance orig-
inates at a place or from a source which SoctEry does
not enstomarily license), from which place rendition
of such works is transmitted fo said radio station for
the purpose of heing broadcast Trom there.. A
It is understood, however, that Licensen shall be
ouilty of a breach under this Article (No. 4) only in
the event that it continues to broadeast a program ren-
dered at such places other than the said station after

Licexser shall have received notice from SoCIETY that - Gy

such other places are mot licensed by SocieTy to
perform. s
5. The within license is granted upon the express
conditions o it
(a) That should the power input as at present au-
thorized by the Federal Radio Commission for the
said station (e-----—- watts) be changed during the

201990 —41—-—3
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term hereof, the basic fee as provided in the first para-
graph of Article No. 8 hereof shall be adjusted.

(b) That in event the license of said station from
the Federal Radio Commission is terminated, can-
celled, revoked or suspended, or in the event that
radio broadeasting is supported from other sources or
operated by other than private interests, than as now
prevails, Licexses shall promptly notify SoCIETY
thereof, and either SocIETY or LiceNsEE may then ter-
minate this agreement; and in such event, Licenstn
shall be under no further liability to Soctery for the
payment of any license fee hereunder; provided, how-
ever, that if the license of said station to broadeast is
suspended for a period less than the term of the within
license, then in such event LICENSEE ghall be relieved
from payment of the license fee hereunder only dur-
ing such period of suspension.

6. TicENsEe agrees upon request to furnish to So-
orery during the term of the within license a list of all
musieal compositions (or, at the option of LICENEEE, a
list of all musical compositions heretofore or hereafter
during the term hereof copyrighted or composed by
members of SocreTy or of which Sociery shall have the
right to license the performing rights hereinbefore
granted) broadeast from or through the said station,
showing the title of each composition and the composer
and/or author thereof; provided that LICENSER shall
not be obligated under this Article No. 6 to furnish
cuch a list covering a period or periods in the aggre-
gate during any one calendar year in excess of three
months. The lists so furnighed by LICENSEE to SooreTy
shall be strictly eonfidential and Socrery covenants that
it will make no disclosure thereof or of the contents
thereof.

7. SocieTy agrees during the term hereof to main-
tain for the service of LiceNsen substantially its pres-

Page 104 of 107

e A A e T T

35

ent catalogue of eompositions heretofore or hereafter
during the term hereof copyrighted or composed by
members of Sociery. SocieTyY reserves the right, how-
ever, at any time and from time to time to withdraw
from its repertory and from operation of the within
license any musical eomposition or eompositions; and
upon any such withdrawal, LICENSEE may immediately
cancel the within agreement by giving written notiee
to SociETy of its eleetion so to do.

In the event of any such eancellation by LiCENSEE,
or in the event of a termination of this agreement and
the within license pursuant to the provisions of Article
No. 5 hereof, or otherwise, Sociery shall refund to
LiceNsER pro rata license fees, if any, paid for a pe-
riod beyond the date of such cancellation or termina-
tion. )

8. Under the terms and conditions hereinabove set
forth, LICENSEE agrees to pay to SOCIETY, as compensa-
tion for the within license, the sum of oo~
Dollars ($o-vwm-=-) per annum, payable in equal
monthly installments on or before the 10th of each
month during the term hereof, plus

(a) For the first year of the term hereof, a
sum equal to three percent (3%) of the net
receipts (as hereinafter defined) of the Licex-
seE from the sale of its hroadcasting facilities;

nd,

(h) For the second year of the term hereof,
a sum equal to four pervcent (4%) of the net
receipts (as hereinafter defined) of the LicEn-
313':5(:1 from the sale of its broadecasting facilities;
and,

(¢) Tor the third year of ihe term hereof, a
sum equal to five perecent (5%) of the net
veceipts (as hereinafter defined) of the LIcEN-
ser from the sale of its broadeasting facilities.

(d) The term ‘“‘net receipts’” from the sale of
its broadeasting facilities shall refer to the full

:
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amount charged by and actually paid to Licex--
seE for the use of its broadcasting facilities
(sometimes known as “time on the air’”), after
deducting commissions not exceeding fifteen

percent (15%), if any, paid to the advertising

agent or agency (not employed or owned in -

whole or in part by LICENSEE).

Licexsee shall render monthly statements to

Soctery on or before the 10th of each month
covering the period of the preceding calendar

month on forms supplied gratis by Soctery,
and shall inelude in such statements all net
receipts, without exeeption, during the said
month from the sale of the broadeasting facili-
ties (*time on the air’") of the said station,

which said statement shall be rendered !md(r

oath and accompanied by the remittance due

Sociery under the terms hereof. Any such

statement may also include a deduection by or

credit to the TLicensee for any amount reported
by it as received during a prior month from the

gale of its broadeasting faeilities but which it
has been compelled to refund as a “time dis-
count.”” In the event that any such item shall

be colleeted after it has been eredited or deducted
as atoresaid, it shall then be included again in

the net recmptz. of Licensee on the monthly

statement next suoceedmg the date of the actual
collection.

9. SocreTy shall hdvc tho 'right, by its duly authorized

representative, at any time during customary bhusiness

hours, to examine the books and records of aceount of

Licenser only to such extent as may be necessary to

verify any such monthly statement of accounting as :
may be rendered pursunant hereto; provided that such
examination does not interfere with the usnal (a()nducf -

of business by LicuNsEB.
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Tt is understood and agreed that Socrery shall eon-
sider all data and information coming to its attention
as a result of any such examination of books and ree-
ords ag completely and entirely confidential. A,

10. Upon any breach or default of any terms herein
contained, Soctery may give LiceNser thirty (30) days’
notice in writing to repair or correct such breach or -
default and in the event that such breach or default
has not been repaired or corrected within said thirty
(30) days, Soctery may then forthwith eancel said
license. '

11. Socrery awrees to indemnify, save and hold
Licensee harmless, and defend Licexsege from and
against any claim, demands or suits that may be made
or brought against the LIcENSEE with respeet to rendi-
tions given during the term hereof in accordanee with
this license of musieal compositions contained in
SocteTy’s repertory heretofore or hereafter during the
term hereof copyrlghted or composed by members of
SOCIETY, :

In the event of the service upon LiceNser of any
notiee, process, paper or pleading, under which a claim,
demand or action is made or begun against LI(‘ENqFF. -
on account of any such matter as is hereinahove re-
ferred to, Licenses shall forthwith give Sociery written
notice thereof and simultaneously therewith deliver to.

Socrery any such notice, process, paper or pleading, or

a copy thereof, and SocteTy shall have sole and complete
charge of the defense of any action or proceeding in
which any such notice, process, paper or pleading is

served. LICENSEE, howewr ghall have the vight to en~

gage eounsel of its own, at its own expense, who may
participate in the defense of any such action or proceed- -
ing and with whom counsel for Soctery shall cooperate.
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LrcrwsER shall cooperate with So0ETY in every way in
the defense of any such action or proceeding, and in
any appeals that may be taken from any judgments or
orders entered therein, and shall execute all pleadings,
bonds or other instruments, but at the sole expense of
SocieTy, that may be required in order properly to de-
fend and resist any such action or proeeeding, and prop-
erly to prosecute any appeals taken therein.

In the event of the service upon LICENSEE of any
notice, process, paper or pleading, under which a
claim, demand or action is made, or begun against
TromNser on account of the rendition of any musical
composition contained in the SocEry’s repertory but
Nor heretofore or hereafter during the term herveof
copyrighted or composed by members of SocmTy,
SociETY agrees at the request of LicExsee to coop-
erate with and assist Licenser in the defense of any
such action or proceeding, and in any appeals that
may be taken from any judgments or orders entered
therein. |

12, All notices required or permitted to be given
by either of the partics to the other hereunder shall
be duly and properly given if mailed to such other
party by registered United States mail addressed to
such other party at its main office for the transaction
of business.

IN WirNEss WHEREOF, this agreement has been duly
subseribed by Soctery and LicenNspe this day
of . , 193

AMERICAN SOCTETY OF ComrosERs,
AvTHORS AND PURLISHERS
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Exzsrr O
Operator’s broadeasting license for newspaper-owned station

No.: __._ ________
Call: . _____

MEMOBANDUM OF AGRERMENT hetween AMERICAN So-
CIETY oF COMPOSERS, AUTHORS AND PUBLISHERS, (here-
inafter styled “Soctery”), and ______________ (here-
inafter styled “Licenses’), conducting a radio broad-
casting station 519, or more owned and operated by
a daily newspaper, as follows:

1. Sociery grants to LicENsER, and LICENSEE accepts
for a period of three (3) years from Oectober 1, 1932, a,
license to publicly perform by broadeasting from
Radio Station oo o= located at —ooceomocooz >
non-dramatie renditions of the sepavate musieal com-
positions heretofore or hereafter during the ferm
hereof copyrighted or composed by members of So-
cmry, or of whieh Sociery shall have the right to
license such performing rights.

2. The within license does not extend to or include
the public performance hy broadeasting or otherwise
of any rendition or performance of any opera,
operetta, musical comedy, play or like production,
as such, in whole or in part.

3. Nothing herein contained shall be construed as
authorizing LICENSEE to grant to others any right to
reproduce or perform publicly for profit by any means,
method or process whatsoever, any of the musical
compositions coming within the purview of the within
license performed pursuant hereto, or as authorizing
any receiver of any such broadcast rendition to pub-
liely perform or reproduce the same for profit by any
meang, method or process whatsoever.

&
i
&
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4, The within license is limited to the separate musi-
eal eompositions heretofore or hereafter during the
term hereof copyrighted or composed by members of
Socrery, or of whieh Soctery ghall have the right to
license the performing rights hereinbefore granted, in
programs rendered at or from said radio station, or at
or from any other place duly licensed by Sovciery to
perform such works (unless the performance origi-
nates at a place or from a gource which SocteTy does not
ceustomarily license), from which place rendition of
such works is transmitted to said radio station for the
purpose of being hroadeast from there.

Tt is understood, however, that LicExsgr shall be
guilty of a breach under this Article (No. 4) only in
the event that it continues to broadeast a program
vendered at such places other than the said station
after Licexser shall have veceived notice from SocIeTy
that such other places ave not licensed by Sociery to
perform.

5. The within license is granted upon the express
condition:

(a) That should the power input as at present au-
thorized hy the Federal Radio Commission for the said
station (________ watts) be changed during the term
hereof, the basie fee as provided in the fivst paragraph
of Article No. 8 hereof shall be ad justed.

(b) That in event the license of said station from
the Federal Radio Commission is terminated, ean-
celled, revoked or suspended, or in the event that radio
broadeasting is supported from other sourees or oper-
ated by other than private interests, than as now pre-
vails, Licenseg shall promptly notify Sociery thereof,
and either Sociery or Licensgr may then terminate
thig agreement; and in such event, LicExsee shall be
under no further liability to Sociery for the payment
of any license fee hereunder; provided, however, that

gl
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if the license of said station to broadeast is suspended
for a period less than the term of the within license,
then in such event Licewsen shall be relieved from pay-
ment of the license fee hereunder omly during such
period of suspension.

6. LICENSEE agrees upon request to furnish fo
SoctEry during the term of the within license a list of
all musical compositions (or, at the option of LicENSER,
a list of all musical compositions heretofore or here-
after during the term hereof eopyrighted or composed
by members of Sociery or of which Socimry shall have
the right to license the performing rights hereinbefore
granted) broadeast from or throngh the said station,
showing the title of each composition and the composer
and/or author thereof; provided that Licenser shall
not be obligated under this Article No, 6 to furnish
such a list covering a period or periods in the aggre-
gate during any one calendar year in excess of three
months, The lists so furnished by Lioexsee to
Socrery shall be strietly confidential and Sociery cove-
nants that it will make no disclosure thereof or of the
contents thereof. :

7. Sociery agrees during the term hereof to main-
tain for the service of LicEnNsEe substantially its
present catalogue of compositions heretofore or here-
after during the term hereof copyrighted or composed
by members of Socmery, Socrery reserves the right,
however, at any time and from time to fime to with-
draw from its repertory and from operation of the
within license any musical composition or composi-
tions; and upon any such withdrawal, LICENSEE may
immediately cancel the within agreement hy giving
written notice to SocIETY of its election so to do.

In the event of any such cancellation by LicrnNser,
or in the event of a termination of this agreement and
the within license pursuant to the provisions of Arti-






